count 


‘stare. ‘oF ‘LOUISIANA, 


of New-Orleans. | 
‘court of the 
"The petition states that the plaintiff's 
the was drowned in the bayou Teche, in the, 
tho’ the he parish’ of | ‘Martin, and the defendant took? 
a a large sum of money, from | the corpse, which, 
he brought to ‘New-Orleans and ‘deposited i in 
bank, in his own name, that the plaintiff made, 
deniand ‘of it ‘and the defendant refused 
the sa me, ‘Whereby he became indebted 
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of the’ cst, the aun of ation 
ed out of the parieh. 
‘Phere was’ 
plea, and: the plaintiff appealed. 
“The defendant trges that his 
perly prevail ifthe fees in the petition, 
be trues the money: sued for canié To'the defer 
dant’s. hands in the pariste of St: and” 
it is the taking of ‘the. money. 

The: plaintiff cobtonds ‘that he 
| action’ for ‘a debty and 
1 defendant is | indebted to. hin, oth 
the ‘money taken: from the corpse; Now the 


taking of the money did uot-create a debt, “for 
defendant might well and honestly take'a ic 
of money from the corpse; forthe puitpese .~ 
of preserving it from destruction or stealth, 
without thereby, creating a debt, forhad 
or otherwise lost the money with 


name, ‘would ‘aot’ have created a debt; for 
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Dini. 10 ‘dain Guid ‘ave’ 
afterwards’ refused to. pay or’ deliver this) 
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account, but for the. payment of aa existing mith 


caved: te: and which would have: bens 
py the evidence of the. money. 
chosen to: state tlie tortor Conversion’ in Nene 
money iw his own name‘ and refasiag to 


ee sot) be an ‘evidence of-a: 
to: pay i ibis. certainly. The ‘ene 
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the defendant. shews clear, case, 
be overruled. The parish cour. 
plen. 


“therelote, 


” the appellee. te ‘a 
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several affidavits as stated in the record 5 


the application of the money to the defen- 

4 

j 

4 

AL from the court.of the Gis Appeal from 4 

ws, J. delivered the 
© Maruews,.J. delivered the.op trial, wistamed 
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a The correctness of the decision by which 
fot trial overeded i not 


by Taw dod thé evidence! 6f the 


that, the. judgment of f the district, burt af. 


toc. 
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dence.of ita:truth; does :not appear 


guaranteed they 48 
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geod, that the judgment of the-district court “a 
fiversed, avoided and annulled, aiid that, 


‘be sent hack tothe district court to te | 


tried, ‘with instructions” to ‘admit all 


Proper evidence, which wiky he offered od 
fhe part of the defendants, to establish the heir- 


of the plaintiffs to” ‘Conway add, 4 


Mix. i 
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id being of the.uttnost importance: in the de»: Fastin 
a 
the!’ 
a 
ent: 
the. 
> 


Samuel ‘Winter, the: ‘testator, thal’ be. is 
“vent and tefases to accept his shire 


Afterwards: he. ‘returned to, ‘New.Oden , 
| October 1813, he died: withoat | 


man, Thomas Gallender, Nicholas Girod 
brothers: Gabriel and hin) fond: 
executors with: seicin of the succesion, 


will, and: before and: ever’ since’ the 
(ohn Jacob Astor).and where also the debt 

owhich the suit is ‘brought was’contracted.-* 


plaintiff’s: debtor, is father and 
guceession;' in frand of the: plaintiff ain 
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father is: not named in the be 
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cept’ the: withitr a time to be limited: 
pby the “judge, or,-that the defendant might be 
pithovised ‘to’ aceept in’ his stead: ‘the: 


plaintift ‘prayed 


‘the executors from paying over to the de 
fondant, ‘the third part: of the tie inheritanes.’ 
Phe plaintiff alse prayed an’ 


[defendant as an. absentee, ‘pleaded 48 special 
| possession: prior to'the attachment. 
heirs also intervened, averritig the leadin 
the: validity of the will’ and. ps 
ie opinion that. there: ‘was “not aly »property “ot 


ary 
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immediate horededs ut quast pro 
fede lib. et posth. 
forced heirs 28 Wel) 
must appl y tothems 
an heir traaemits the 
Code, 781. When there 
forced heirs, the: 
made, ‘aécotding the forms: prov! 


"rand in i the 


is in the. legal: heir;“and be fo 
othe ‘paytient of his. debts. ‘We have,sten. 
| he’ die: before any: ‘att of acceptance, with. 
pout having, renounced; the estate of his:ances- : 
iain law: -far condideréd as vested,” thiat it 
‘part of his own, and passes to: his. 
if to: his heir, itmustbeinthe 
of the latter, subjectito thedebigoftie 
Himmediate “ancestor. ‘It wonld be: strange tint 
Hiable to the debite of dur 
ing his life, should become so,by his ‘deat. 
(Admitting that the estate of the ‘ancestor. Hoes \ 
in the-heif till after ‘an seceptance, the 
| M@reditors. of ‘the. latter‘ lave “over it the ‘same 
“vent debtor refuses to aocept's 
fraud of his creditors; ‘aud'withia view fopre- 
“vent them ‘from being ‘paid out of the:property, 4 
auch “inheritdiiée would give ‘hii, his 
shall be admitted to accept. it for 


te 


ig objected that the debtor mast 
and have taken the bewefit of some ait, 


belief of debtors of this Aescription, This | 
‘gis not the common meaning. of the sord,, 


Madey. ant, Many persons are. ig 

“have died-insalyent, who never took.aal 

relief, andjin the 924 article; ithe 

of a debtor, ‘in general terms, with: 
4 restraining. its: POvision. to. insolvent 

,objected ‘that, no single creditor may pe’ 

tp’ accept,. onthe refusal, of. the 

| | but the, petition expressly. praya that 


Napoleon Code, ark, 798, he 
provision, pad. ander. it, 
ne either. refused to anceps on | 
did. not; if be have our 4 
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by: “the death 


death ‘of ‘the’ 


thew he has been cited, and had notice of the 
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estate wil 
minist 
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*py-the® attachment of his “property, 

then be comes within’ the provision"@-the 
When an absentee, not possessed: 
this territory, susceptibe of 
curator, shall be, either 
directly of indirectly, ‘interested: in any suit, i¢ 
‘he the duty of the »judge, before 
he: suit. shal} be pending, to appoint-e' proper 
to_defend the rights: of the’. 


he otherwise represented within this ter- 
and if be hhas-not himself: appointed: an 
wlorney. Civil Code, 14, art:8. But hie ap. 


for. defendants - 


first presénts itself 
cour of ‘the matier 
Certainly: by. cousent; by what: 


this ‘cause 


process then. can the defendant be 
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here to the. plaintiffs demand 

> thier (record iftappears,-that the, citation 

aud issued) has not been in 

ted to defendants it equally. 

could notbe. competently cited, that he 
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Does the injuoction on the executor: 


third of the inheritance, supply the. place of the 


papties-to the suit? ‘They. were nat calledigge 
“gn to: answer;/and. they were iobviuusly 
competent, in the namie: of the defendant, | 
A 


forged heir to-resist this demand ‘onthe 
gompebhis. acceptance of one third of the in 
 heritance, and. on the-other, sue themeclred 
| and the instituted: “heirs for.a reduction of 
violation:of. that. very instrament, which: the lew a: 
| 
| 


then the defendant | be before the 
“this firm basis vests the general Pule 
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for the encouragement: of. com: 

mews, by “facilitating the recovery of déebtey 
thereby enlerging the sphere 
Beitig exception to the general rule}: 


rigorous prodgeeding, it nust be: constragd 
~ Shalt the: plaintit theo, inthe 
| place, have the, make 


al tias prayed for the a pi 
‘aity other fund, nor, has: hie: 
for the attachment 6f all: ‘the 
‘of the defendant, within. this jarisdiction,. 
Bo far,. therefore, as the process hagipursued, 
prayer, the evidence the causg® 
he attachment.to be void since the 
Mr. Livingston's debt had been‘regularly 
‘cepted by the agents of: the:persons 
was assigned, long before the date, eveu.of. 
Judgment. alleged as: the plaintiff’ title (seee: 
-asgignment -and  Harman’s deposition.) 
being the immediate. offspring, of, 
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ticular formiOP"it: it, would not be the: 
the court ear to issue’ a: process not asked 
for by the patties interested. ‘And, certainly, 
petition wholly: silent “on that ‘subject, if, 
__ prayer, for some ‘process, could be justly: 
all, merely from the:exhibition of the dss 
tothe alleged “share of Toseph Winter in. 
itis nevertheless without foundation. 

‘of the process” of ‘attachment, ite 

very nans and prescribed form; all import tals 
ing and holding possession. “The order 
tapnlsdrv and<exclasive possession seems te 

Citations in°attachment, itis effected by 
 priviag of that’ possesston of. property 
nel to have’ of bis own,” 
P¥ivation of passéssion being deened 
eqnivalant iotiication to. personal summons 
be ters account of “it, then no 
ts propess, drawn into court 
bat bythe attachment ‘of “that ' 


4 


: 
3 
} , ¥ 


COURTS: 


oF THE or LOUISIANA: 


aw ny right: ‘of Joseph Winter, 
might being unaccompanied by-possession, 
“and resisted. by the .adverse possession, and 


and not to’ bevestablished without ai suit, 
oftediiction. at least, would be neces: 
saty, in which’ nobouly: his right to abyithing, 

of the estate-would: have'to be-established 


to be: settled by a'mete: attachment of:his:smp- 
‘but unpossessed and «resisted 
Does -the mere’ fact ofthe: attachment convert 
‘thes plaintiff “into his. ‘agent for..so extensive. 


suitynot. only to-establish his debt against.the \ 
defendant but, ‘to’go’on and: assert the defen: 
dan’ ‘supposed. rights an. heir, “against 


June, 


the instituted heirs is, at best, bat lite. 


bye complicated “suit. Now, ieithis,\a-point - 


enable him in. onerand the some’ 


ment: of. debt: be rendered> for the: Bere: 
the ‘defendant, collectively: with 


went:in the action of:reduction, io-favour oftthe 


fe 
heir- against: the ‘heirs by 
wy “te 
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cout, validly assert for the defendant his ri right 


heres iw the action of reduction, the. jadgment would: 
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Nonesof the’ other’ parties; to'the suit 


‘econclusive, ‘as well, if in favour of thd 
tated” heirs, asy if against: them... 

possible that the interests of gi 
tachment, as an of a snecession (w i 
tight an ‘hundred: fold thea’ | 
‘asserted debt) be: made 
the: pradence,. or knowledge,: care’ | 
of trivial interest of the ‘stacking 
Bat’ suppose; on the one hand,. the 
nf reduction to 80" prosecated to a successil 
“sesultywhat would become of the’surplng; thal 
might’ be due*to:the defendant, as 
satisfaction of his debt, could no: 
¢énstrective, agent the defendant, so 
right: to rétain fiduciary posséssion of 


this: ‘surplus. wliom could he. deliver 


tigny could take *his place ‘as agent. Baty 


pose on thelother hiand (a very. possible: event) 
plaintiff ‘shoold. fail” im his priagipsh> 
Stit, not being able to prove his’ debt, or, being 
for some. defect of form Br 


them-would become of thé action of'redtios 
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whieh sales, perhaps sacrifices of real, per-: 
eonal, estaté might have been made?® The 


puintiff, in reduction, would certaidly. then turn 


| ‘proceeding. in attachment would: prove to have: 


| ne deemed manifest, a 


tere Was an attachmelit of property q 


when the very existence of the defendant’s sup- 
right of property must 


tiie deféndant, enable the plain to 
prove*his ‘debt, and ‘take judgment‘against 


gat have been a fictitious party, "Phe whole. 


heen radically defective, and the sales, made in’ 
guchain- action; though under au order of he 

would be void to all inlents and purposes}. 
and this, probably to the serious, 


thot pinaintained (by. the: plaintiff i in 


tient) fo establish’ the supposed righ{s or the" 

defendant as heir, in order'to lay a foindation 
the attachment, how’ else conld? tt ‘be 


‘adldavit of debt, and of, 


departure of the’ debtor ; “but this, 
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SS the act..: The statute authorises the: cating! mene | 4 
Asrow of. the property, “that is; the undisputed propery @ 


as tothe fact of his being iudeb 
to, ‘Or’ holding. property. for the 
and even ‘the exhibition ‘Of proof otherwise ge 
that ‘naked fact ;* “ut, the. defendant?s titl@ he 
thetact providessno mode by which 
plaintiff can: tnterfere’ to establish that | 
| guit againet the party in. _possessioni.. . Buty 
dependently, of the silence of the statue 
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tachment on the subject, ‘ince “the... 
| (ia ‘Justice to the: adverse: party) be 
q dlusive, whichsoever way the balance might.it 

| . thas exposing the defendantyto the possibility. 
Of the greatest losses onfacontint of, - 


an insignificant debt... And, however, the; 
of natural equity. evident in the proceediig: 

of attachment may in neral be"$oftened in 
practical effects, by the presumption, that 
“troul: of an ageut who woold, in such, event, 
apprize ‘the éwner. of its’ jeopardy, 00 
<*  peasoaable presumption can arise, in regard (0. 
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defendantis: unpossessed, resisted rightesiifp ale 
leviaie the: natural injustice of the proceedin 
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from the ‘party: tonéerned, oF 
implied thom: the “nattire! of 
fight; or his with his 
ig anthority hid been: Dowd 
UP Ale from the’ 
Hider the will?” To the: very face 
> thority of what shall be presently endeavoured 
‘application of under the ead of - 
"Whititier the forced heirs have 
not beet instituted by the testator, they 


wed 
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: of fact, the will, after. baying been. duly. | 


stituted, universally is bound. to.. demand. 


-them the property contained in the testameah™ 


at 


Civ.. Code, 284,. art. 422, 
Wenld “it, not be enought to; answer, . ‘thatie 


_ be executed, jand ‘that it was-actualiy, and. 
fictitionsly, carried: into execution ou behalfief 
instiuuted,- heirs?,.And that actual, 
possession was taken, of the sucopesion 
inthe game behalf, And does not the single; 
of the effectual eale of the reglestate by, and:on 


| behalf of the: : substituted. heirs, . import; 
hiful, delivery. of possession to the v 
| purchaser, first by. the vendors? 
terrupteil, ‘and bona fide, as.of.owners, fromthe” 
day of the festator’s death? ¢ See. Civil, Coder 
‘Before exainining the, context, of this article, 
(art, 122, p 234, head Inatitution of heir,)aad 
of Particular. connexion ip which. it stands» 
tus. moment, at the other and, 
q ing of the. code . on. the same subject 
which are-explici, simple, unconnected 
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and bearing directly’ on the : 
comes heir; of; successot Ofanother? 
admitted “that tie several. atticles we 
iminediately on | the: death 
“oft the. ‘last proprietor, aré to ‘be constra 
sothat: if possible, may stand. is but the 
application ot ‘familiar’ rule of Gonsttuctiony 


ofthe éaheritance, the only sourcey one: 
4 héshed’on this point of inquiry, we find it'ex-— 


manner it may have descended to. hit (art. 
But, if (6n’ the idea of the plaintiffs 
cotinsel) alreatly, ‘immelfiately ‘on the death’ of’ 
4 the-ancestorj-and ipso facto merely, a man 
obmecessity; actually seized as heir; ‘to say, 
thathe is: not compelled: to accept the tiheri- 

‘tance, or, at Teast, to take it without icceptance> 
is! ‘abuse of ‘language. \If then, by the plain-> 
of ard. 122, p. 284, 00) which 
alone; he relies: to shew the actual postession 


of the defendant, it is manifestly made to abro- . 
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Bots in ‘Addition to-the article 


this option, father expressly enacted 


effect of giving him stizitt of the. 

entithug’ bim to-all the rights, and | 
| to all. The obligations. ofthe ancesior.c 
be the effect of the. acceptance, 


it and until acceptance, that effect cannothay 


to. exist, as wantingvits, | 


be shewn to.betrae in 
thongh false in philosophy, thatisn 
exist without, causes and that 
“cause and’ effect terms: 


article, therefare,. also,. must; fall 


Bat is it true, that ety obliga 


that article aa ‘intended*repeal,, or a contesdicn 
tion Of. the preceding» questions — 

at one ‘and the same’. time? fromthe 


egntext, ¢ stich. intention or contradiction: 
evideat, ft must receive’ another 
us examine it, Whether: the; formed 
have; or have not been. 
_ testator, they. are by death, (that is; notin 
any. declaration ‘of his will and: 
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proverty.of the sucneséions andl 
universally (far from being entitled: merely: 
.geconnt, of his insiitution, to.deprive: them of 
the: right ‘allowed: by slaw, fo. ‘accept,’ if. they- 
seboose) is: bound to demand. af, 4 
declaratory: of the rights of forced heirs, 
ij may: be. opposed: by: ‘those’ of 
relative light,. than-in, an:abeolate:mane 
defining and analysing | the 
to protest such legaljheire: 
of a testament in favoriof another pere — 
tending: to:give: bim: Possession. of athe 
| 


etate. -Tfeuch be the-real object, then: 

‘tuo necessity ‘of converting it against them; 

privation of a»privilege (already: secured: tq 
by: precise. texts-of Jaw concurring with 
‘the law of nature) to wits an option to/ become — 
to be expressed of the 

The legal. rights. of the ane. 


he viewed: merely,.in.a.geveral mannerne 
“by, the testamentary: rights. thee 
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= to be, the of the 


fall Fight of all the property of the success 
sion. Forthe death of the testator gives the foren 

ed heir a fall right to-accept-the succession; andi 

_ quently exert that right, which ‘does then by: 

him seizinfrom the death of the testator 

| ?. By‘edusing him to be considered 
he: had then. taken: ‘possession of} the 


reference ito: his own right 

of his, consent, more, especially. since 


eonstruction: would be revolting.to natyral. jugs | 
tes, and: ‘draw .after it.» virtnal repeal of the) 

“code, ‘Phe death,» |. 

transmission of his estate to his legal. 

@eseor, which, like-every:other case: ob-the 

nation. of property remains without 

void, unless followed by. the 


whom the law would: consign it. 'The:effect of 
acceptance, in: giving this now seizin oft 
| may Perhaps; be said”: 
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» in,so' far as. it is.:favorable.to. the party. 
fdr. whonp it: was created but never. bp:talerat 
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“jy Po conclude on brasch-of the 


a “jetty this of; the forced, 


 tator; when taken’ in the which: 
is. to be viewed rather _ 
-dengfit than fact.:, afd, tbat, inthe. teainof 
‘igvente, “beginning with the: death of :the 
tot, the*heir» may. be said tobe, seized 
ag the following: effects: 4. 
gllect ‘of ity: according te-the:-73d anid: 74th artic, 
Which "ace plane, by operation of lam 
‘a retro-activé effect reaching back, to: the | 
death of the ancestor ¢ causing” him to be 
as if had taken: possessian - ofthe 


is b virtue of. the accep: 
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wry) fictions seized by thedea: of the whicedtap: 
of of But stl fictiins 
what <is the: trae effect “of | 
come: tobe, produced by its ofl 
been! firmed Rom, | 
tashadow oud (het woh 
defendant, stilt the plaintif, 
hae w righb ta wecept the 
adceptia ‘rich’ succession in: fraud of his 
ing paid out of the property, 
would give him, tris creditors 1: 
prejudice of their righty, 
can be authorised by the judge.to 
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| he ides that would: seem; 
peferende to any particilar onde, 


tnade ‘contingent ‘on the: 
they import in: the first, place, on 
of the! debtor” aw election; and \thatitiis 
fo ‘must: Be concluded’ 
“exerted adversely: to them, must 
judicial "proceeding againat te, 
(actording tothe first provibion) 
tthe: sexond! thd) beng 
by thejudge to adespt in 
their debtor, or in bis ‘stead.’ Wed 
aon thé dourt could 
there purty: defendants no 
then, there” being. “cl 


> : 
» 
y 


2 


> 
¢ 
‘i 
3 
’ 
ty 
‘ 
4 
ay 
| 
x 44 
4 


| = 
Coe 
x, 
| 
& ) 


AN, THE: SUPREME court: 


Dict nasa lange this single. the aa 
the testator, .and-against the rights of the in. 


to their debtors, be divided into 
te lasdes. . Creditors of: and of im, 
holder of bill, or nole, or boad, for instance, 
should come sinto.court, alleging that his.sup, 
posed debtor is heir of an inheritance which 
“Would. she not be told. first, prove | 

after shall heard, | ‘ume; 
til,(by; your--recovery pf. judgment against him). 
_ he can be-allowed.no longer, to deny 

itowill: still; he ingambept on you, torshew;: 

Inatter, of “distinct: inquiry, two. very 
facts... 4.4 That-an inheritance has, accrued: 
bit,’ which hé) has -refased.”, That the; 
is intended to ‘defraud, or actually: in. 
jures:you:, For you are in your favor 
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. Aeron gtituted heirs, and against the general ral 
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also, he will have-a ‘right 
to insist, on: personal ‘citation:” 


inig: from a solvent ‘debtor'be completely ‘prov- 
Not by'the vague and negative opinions — 
of witnesses as: to the non existencé or inacces- 
sible situation of any other: property; bot bythe 
_ proof of execution, “the stated 
‘test-appointed by-law: to ascertain pay- 
of a judgment can be effectuated: Aud 


certified into court the: highest proof,’ the case 
afford of that fact, would. not have been 
“The necessity pf’ it, in such cate, 
* may be likened to the required proof, the eubpa. 
5 ‘or, the sheriff's ‘return of 
in order to fix the responsibility. of. 
a bail. Bo long as a'debtor is lidble'to-be shed 
an individual’ creditor, 60 long he liable 
. to-suffer execution, and “hi8 tase to afford that — 

then must be the course of 
every creditor so situated, against every ‘heri- 
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Baty how could the'fraud 


until. search by ‘the ‘sheriff, an officer sworn. 3 
do that: duty, has been in‘ vain, andiduly 
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hin. ‘common with the dled 

(coustitating poder all bankrnpt, 3 
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Qn pever issued an execution 
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pa 


j enfilter do the eubject 
tion of ope ‘laws; unless he 
anitsto our jurisdietion. 
"Plough the character. of a stuanger, 
an absentee, coincide i thie one pare 

“Phe charnoter of; an absentee ie known 


admits of no other... He: is: defined to hee 
or usual place of residence within theatate, 

him-belang serigs-of righte, commenting 


of absence.to, the-decleration ofabe 
‘gence, until at length, they become evatiestent 
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_ it terminate inthe acquisition’ of | 


“Counting from what point \of time, | 


formed for the benefit, exclusively, of its: oma 


name of municipal law. To suppose iy 
gimore extended spliere of operation, or object 


Property of thie Cau this idea, be ides. 
tified that of a mere stranger to ourlayy 
and jurisdiction: ‘Where “is his: accustom | 
from which he must have. departed jn” 
“Order to’ beconie an absentee? He resides 


whither-out laws caunot reach him,ior 
How then can they take copie 


zance of any of his. movemeuts of departure or’ | 


the legal presumption of his absetice 
‘entitling his theirs’ (if our laws could take 
- of that relationship) to claim provisional posses, 


of his ‘estate ? “when ‘shall: be pre 
tie judicial: declaration of 


or of ‘those; who. have voluntarily 4 
performed some iact, that subjects them wholly, 
orin some respect to its jurisdiction.’ ‘This 1 
péaults from ‘the-very- mature of civil sodieties, 4 


igmenting from provisional poss 
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“The complex .idea of law. neces 
the more. simple: ones of ré¢iprocal ipower — 
‘and ‘obedience. ‘And if: the municipal. ley.of 

ane, state‘could be imagined to be intended.ip, 

of every other) nations it 
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£ laws: a wider range would be to -imy 
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plaintiff or injury’ to hig 


AN: 


dopted asthe grotind Of thie 4 
the! phiintift contend in! cou 


totdy: 


deciding-on: the valde of iwheritante, amdithe:” 


forded ieivy could 
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 aigood citizen first: to spbmit to the tawé of 
ds well, the. lawé. regulating des- 
ait ahd téslamentaty.. dispositions, 
q allies?’ Bo} take notice of 
law, ad ‘Huding om of clizens, 
tins not seubmitted, stich less’ would 
us to enforce his submission p pro- 
a hit guilly, according. to such: 
law of a frahd: bis ereditere tea 
tamen, © executed here in due form 
tent testator, in fayor- of competent heirs, 
be, carried. into-etfeet, and enforced ag 
citizens, as: well concerning: prope 
as and, that it¢shall’ never 
‘Tegal heir by a foreigiy law, or’ bie éreditars, to 
evade: the: operation of ‘our’ testatnentary laws, 
y: laying claim to property abroad which they 
to che: by our laws: the property of others 
of: them.” (See, in the 
3 the dictum of Ch. J: Tilghman, 
court of chancery in: New-York,onght it 
We always import-(says lord: Ellenb 
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Hons of foreigners, as between Ahemselves, a ac 
cording to the laws ‘ol their _Tespective. 


other of. ‘the laws ‘must, necessarily give, 
in’ which case ‘our own is entitled. -to the pele 
fence. This having been long settled 


is suit of allachment, i in whieh, 
the plaintitr claims a ‘debt, as set forth in 
and requires that the defendant 
to accept aii inheritance, 
ty biin by ‘the death of his son 
te on, ts neal bé 
vised 06 "accept it in. his. namie “stead” 
the Cade, the subject of ‘accepting 


4 
i> 
¥ 


CASES IN THE SUPREME COURT: 
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- is intended” jurisdiction. to 
the ‘court; ‘tlie defendant: being ad 
‘another state, where an ordinary | rove! 


rakes’ of } 
‘could not reach him: “So far as it telates't 
& ‘the credit, attached in the hands. the: 
shee “it is Clear that before service of the at, 
“tachment, the defendant had legally ‘assigned . 


“over to other persons, and it was not then linble 4 
‘be attached: as*his ‘property, ‘and ‘did not af 4 4 


‘Winter, the son of the’ defendant, ‘sets fort the 
legal claim and right of the father to. ‘one third’ 
of thie” succession is forced heir ;, “although tie 
prays that his executors should te énjoined” 
from ‘isposing | of thefestate, as directed his! a 

tion was allowed by the jadge of ‘the. court 4 
and a writ of attachment faving’ 
all> the property of the defendant ia 
“Admitting that the court had ‘ho farisdiction 
the lrg of the attachment im” 


de 4 : 
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forced heir to hig sop is esized de _ Plein: draig, 
and-of course that the: ine. 
provisions of the code, which 
creditors of ad insolvent debtor to accept 
which the latter. may have | 


ae just and equiilable, that the Court, pete 

haps, in anxiety to give them effect,, 
Allow, ofthe rst Dearing of the cause 

the “objection of the defen 

tothe jarisiliction. of the court, : 


prayer of the petition, as. 


question? forced heirs are, seized 
3 inheritance in auch ‘a as, 
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| culty io: solution, 
some further legislatiy isious 
Of the code, above. cite} 


a 


“like: the present where ordinary 


have been taken’ to compel the appearence 
defendant. ‘The answer ofa “person ap. 


i “the levy of ‘the: attadliment, which so. far: from’ 


ticle of the code on the subject of curatirehip of 


absent persons. is relied on. _by the appellants 
district to” appoint defender for the'ap-» 
pelles, and that, in consequence of such appoint 
| went, he: was brought legally’ ‘he: 


believe that this tule is, | 
the) present, which isa 
“fated, diréctly ‘againet the absent person, 


OP tis view of the case preside te 


pointed by the’ conrt'dues not cure the defect 


the. suit ig not sustained byt they yreceedings 
‘on: the attach ment, it is clear that mo: legal men- vow 
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aésumed fy the causé, | The eighth 
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= CENTER vi: TORRY. 4 


William, Talman, of. which rthe “deferidant’ 


= 


, of Colambo: root,’ Shipped ia. May, <1817, ‘on 


cannot give a board the. Goyernor Griswold, vessel belonigy 4 


i 


The defence set up. against this 
‘general ‘issue ; ‘and, the® Plaintiff”, having 


a his claims, by sufficient evideuce, there: 7 
difficulty in, affirming the judgment) 


“of the district: court, oolega the defendant; has, 
succeeded in showing that the counter ‘evidence, 
below, was <improperly 
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that the contract of freight’ was made with’ said 
Oddie, and that’ the Heceused Hdd” no interest in 

his, was. rejected, om: the ground. thatthe 

by Torry and Falman, 


Mate 

The, second piece. of, evidence: ‘was forthe 

showing, that the freight afithe Qo, 
was not contracted for, with the. plaintiff, 

because the room heiween decks where. it wag 


“gored, lad been chartered by smother person; 
was, Tejected, on the ground, that”the de; 


ought to haye pleaded 


“goad not show it in ayoidance,. 
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monde, hich they: advanced on. a 


tobacco was ‘hot the property ie 

pear tbe bro Brigity ‘the oivners: thereof to the 
not be be ledge ‘of ‘the platatiff, and that, if any: thing 
due of of thdt tobadco, it due 


"Phe ‘of thé tases had 
od incidents, which, will exainined 
be fyund necessary, But. the: andi 
are by a special verdict, av contended 
by. the defendants, oF still open for exami” 
- Facts bave been submitted on both cee 
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from the ena of the frst, distri 4 
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section of there ‘act 907, an ict to 


courts of this hate By that” section, it 
is provided that, when either of the parties 
| Fatt the:facts-set forth inthe 
tion and answer shalbbe submitted to.the 
4 to obtain “their “special verdict ‘thereon’; and 
general verdict inthe ‘case, but only 
the faets submitted to them.” 
Where the, facts, s0'eubmitted to” the 
are altogethersunmixed with any. questionof 

directions. Bat when, under the name of facta, - 
questions. involving law: and-fxct are presented” 
them, what is to be done ? former case, 
Chedoteau’s- heirs vs. ‘Dominguez, 7 Martin,” 
490, this point ame ‘before us, in-a collateral 
consider as-a.general verdict, one in which 


-amoug the facts found separately, there hap- * 


pened ‘to be'a general ‘finding on sone of the 
questions put.to the jury ‘Bat; being now call- 
to.decide-directly) whether or nofstith 
questions wilkso fara 
the natare of. the verdict.as to.make ita 
heral, instead, of spesial one, 
the point by itself, without 
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4 or any regard ‘opinion in: which 
under. which facts. are submited, 
is: the: paramoynt law which we. ore 
it.on one: side the duty. of the 
| fo submit: nothing but facts, ang ofthe: 
‘ge are pertinent, and on-the other side it 
the jury, a rule of conduct, uot fo per 
‘Under this the: pais 
them; however, there happens to;be a question, 
which involves matter of law as well as of fach 
the’ finding on that question vitiate) the 
wholewerdictyand make all: the other questions 
-answers: staud, and: the: finding on the 


> 
< 


& 


A 


question of fact and lw be deemed illegal and oon 


done contehry to the aw ia 


to act ander a law, 
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“else, “so ‘wach of the ‘statement madé ‘by: the 
“atid of thé verdict found ity 
a went beyond the limits eotablished by. 
‘What then beconié.of the reriainder of thé. 
must be viewed, ae jhit 
Kad never: been mixed’ with any: heterogenoes 
‘are ‘dnwilling to suppose that it be 
intentionally) should” have: submitted: to 
| the jury some matter of law udder the 
 fact; to make ‘all their findings 
for nothing, would be, we'apprehénd, cour: 
 ténancing inattention at least,: 
(brs to avail themselves of their Wrongs 
be firther observed, that the 
be brought tp before this court, one of which: ie 
the facts to be settled special ver 
dict, parties who have niude their choide 
those modes; ought tot:to be 
attempt'to cet it asidéy Wy 


dy 
a fcts, that if those acts are imperfect,: thefaule' ie 
and ‘thé: inconvenience niustbe theire 
‘ 
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on which.we haye to decide. But -before: we 


whether, as the plaintiff: has complained, ‘cer. 


oT: 


proceed ‘to. examine them, swe ascertaih 


tain. evidence. which-he had. aright. to lay; hige 
fore. “the jary* was: wrongfally.. ejected. That 
evidence. consists of answers to. interrogatories 
propounded by the defendants ‘to the plain 
‘Phe defendants objected to the redding ofthe 
“on the ground that they were not sworn: to he. 
fore: a-competent officer to, which; the. plaintit = 
that the, officer was competent ‘ou 
and:that, could his: competency be excepted: 
excbption was td6.Jate. . The rule, om a 

which the defendants rely, requires. exceptions | 
_ to insafficient answers, to _ be made. within three 
days: ‘after. the ‘angwéry are filed. This, 
_ think. is not applicable. to a case, where the an 
to be the same as no-aneners at 
whom they -were-sworn to, we are. of opinion 
that it was the:duty.of the plaintiff to show that 
the laws of New-York a notary public is-au- 
thorised: to: administer oaths: in such cases. 4a 
‘because the function of 
oaths, whichis generally one of the attributes. 
of judicial authority; is not  to-be: 
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THE STATE or LOUISIANA. 


ty. The special verdict seitles.the: main point 


| im’ controversy, to wit, that- the, bills: of ex. 


henge, the balance'of which is here’claimed, 
“were. given to the defendarits as agents 
Bibs» the owners of the: tobacco. 


that the judgment of com 
afirmed with 


for the defendant, Morse torte 


The ‘plaintiff obtained ‘an order of seiztiee atid 
7 mortgage, given by the” defendant to cathy 


‘secure the payment of a ‘note 


1 “The mortage Was contained ina sale 
seyeral lots sold by the Plaintiff to the 
for B3050, for which the latter 
the ‘answer étales, that, trae it is, the dex 


Ps 
> 
ai 
; 
| 
— 
APPEAL from the court.of the first parciev-. 
lendant made the notes and mortgage mentioned. 


if 
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ii potion; bal ‘bl true that the wl 
chase money how claimed “by ‘the plaintiff 
doe; on the contrary the defendant’ ‘avers 
"the twa first potes tiave been paid, and likewile 
the’ of 81000 was paid ‘by 
on account of. the price said, loti 
whidhleaves Galy a balance of #16, 66; which 
defendant has and is ready” 
~The evidence, whieh comeés a. with. 
is composed of two documents abd 
4. A tte of the defendant tthe te 
4000" “payable” six ‘moalhs afler date, 7 
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credits back’ amounting to the whole 


note was produced by, the. 
“the motion of the plaintiff... a 
A receipt for said note, after it was paid, 
the defendant to W. Boyd and -son. 
1. W. Rey, witness for the defendant, prov; 
“ed payment of the note. for 1000 
and deposed that in.a conversation between ‘te | 
partis, he heard the plaintiff say, he had made 
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therefor, said 1000: dollars.‘ That the defen- 
dant purchased the house,’ and he understood: 
4 ‘both parties, that the above note’ ‘of 4000 
dollars, was given ‘in consideration of 
‘plaintiff. was to. be by repressing: cotton, 
all but the last item (182,66) was 
| Davidson, 9: witness,of, the defendant, 
ing interrogated by the plaintiff, says be took , 
press from the ‘defendant, who, on: 
occasion told him, he had purchased some pro- 
from the plaintiff and given: him 4000 
OF 1500, hundred dollars profit,. which waste. 

| his, cross examination, the-wituess added 

that the.property he mentioned,. was 

at a sheriff’s sale for 8050-dollare, 

and by him sold to the, defendant,’ and. isthe 

property of which he. des 

‘| Tt was aduitied that. the plaintigt 
s sale gave 3050 dollars for the property, 
~ There was no bill of exceptions, bat an entry 
made on the record, thet ve 

subject to every legal objection... 

Whe defendant urges that he has 
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paroliproof; introduced by the. plaintiff, 
_ excepted to by ‘the defendant, that there was wie 
more than the 


307, in 


consequefice-of this, “ag the note is still in’ the 
hands of the’ original payee, the maker may 

avail himself of this want of consideration; and 
demand that the money thus: paid may ‘be’ 


Bastin Distriet pears OF sale annexed to the: 
Gon, that the plaintiff has received. payment 
|| two notes of 4016 dollars, 66} cents each, 
from W. Boyd: & on the defendant's seu 
count: 1000 dollars, in all. 3033 384, leaving { 
this court’ held, after solemn argument, that 
evidence was illegal; °that the: pay 
be ‘imputed’ to the purchase money 
préssed itt thedeed:. He-arglies that if tie 
3 
} 


“ny was admissible. deed of sale! bears 
of the 8d of April, 4818,: and, acknowledges 
the lots aré: sold for 3050 dollars; for which 
the defendant has given three notes of 4016 dol- 
66 cents each, for the last: of which, 
_present suit is brought; and he allemptstashew, 
- by: parol ‘evidence, that. another note’ ‘oF: 
date anterior to the:deed, via. 48th - 
of March, :1818,:was given as part of the. pare. 
chase money: This. cannot be dune, and. if it 


the promise, to pay the: 4000 dollars; isevidents 


_or 
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piven by the defendant’s: w 
Af we'leave the parol evidence ott 
be 
nto istrict courtbe 


Catinher: freedom, on certain ‘conditions \( 
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"without interést; in consideration of ‘the 
«services of her mother, the said Martha. 

"consideration whereof, grant by.‘ these pe 
gents, that ‘emancipate and‘ liberate from: all 


aged’ 18 years, born’ in my service, from them 
‘negro woman Martha, to whom I gave 
freedom,’ according to ‘the ‘terms of the 


under deed from her former maser, the 
born 


while, are 


-ag my slave,'a creole negro girl named Catia, 


which exeeuted- before present notary 
yen; 1001, and Tare oflered to the dl 


which, shall express, gratuitously and 


captivity and. servitude, the said ne. 
Catin, my slave, with the qualification | 
gandition (calidad ycondition) that she shall, hold 


| 
: 
‘The plaintiff claimed the freedom of her childs 
deed e plaintiff claimed the freedom er childs 
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tipuing and contributing her servicts):ag 

has done to. the date: of: these presenta, “By 

‘virtue of which, and: immediately: 
aud thence forward; come 

selland purchase, appearin, court; exe. 

gute deeds, make’ a will, free person, 


delivered the opiniog. of the 
‘The decision of this case, depends 
firely on the. construction to’ be, given to | 

of. emancipation, by which the-appellant clainis 
to bave been. made free, at the time of the birth ee 
of the children, for no glaims 

We. are, of that the ‘court: below has 
a just interpretation to said: act, and wa 
porrect, Jn. considering the. mother to. have 
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gheriff’s sale, 


from the of. the first 


must be fellowes 


whee ‘delivered™ ‘the opinion “at | 


may be dis 
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tent of their bid,’ aid the. plaintitt obtaté 


Court, “The plaintiff obtained an order of 
“are ‘and sale of a tract of land. Wp 
insolvent. J. ‘Tricua’ani Bouligny, 
‘the last bidders and purchasers Of it, “The 
Being claimed by third person, and the ine 
title appearing donbtfal, they 


alias order OF sale or ven, exp. on which b the 
‘sheriff FetuFned, that the: bidders having. 
price at Which. the had ‘been’ struck 
of the counts: 


or. ‘ehoald fot be. ae 
on argument ‘the ule was, discharged: 


then obtained’ a. tule on the sheriff, 
shew" cause why he° did. inot“procoed 
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‘Their cooneel contends that/by the adjudicn- 
tion, the’-sale became complete and’ absolute, 
property of the was vested:ja: them, 
theirs, and they could at ‘any tme'prevent: 
| ‘det canbe coerced to*pay, capture of 
“which, ariee frdm'the® Conttact-of calelike 
ia may beWissblved by the epucurrent willy 
a itie'Vendor ad Wendee. Here, the bidders 
“with their bid’ and’ pay the motey, and 
from the Vith Of Angust,‘ tothe Jam 
By ‘suing ont ah alias order of : 


that the bid’ might be’ ¢ Gonsideréd 
if the Uoncurrénce Of thie 


«tary, he gave it ‘By: the? 
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sheriffona fi fa is commanded to make | 


he mast pay he refuses, 


‘May, certainly. on and* 


theugh:the law may have providedia’ 


It 
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thought proper to resort 


At is true, bidder. atia sherifficate: 
if e€ coercible bythe 
aa eéd of sale to the buy 
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which, like others, might be legthened by itl 
faith and chicane, whilst other 
‘ready. to bid and pay. It’is not 
“how often and-how long, the infervention ofa. 
4 friéndly ‘bidder’ might delay an execution; if 
the appellants on the ofAngust, 4619, 
“they declined: to pay, and sought only to avail 
"ofthe following year. a cash salebethas 


paying 


sheriff, ‘the.money: must be paid down ‘at once; 

or the bid may-be disregarded. In: 
vendee ‘acquires’ not the property of” tte 
‘without’ paying’ the price. The bidders 
cannot: ask to avail themeclyéc'of 
by requiring the. pérformance of the da: 
a fies. it. imposed on- the other -party 
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‘Thi is, ordered aidjudged and 
creed, that the jadgment of cont 
Morel, on, an application. for ¢ 


le of ont lawa, that a sale upon an. 
“eréates the ‘same’ ‘obligations as‘ an 
consent ‘of the parties thereto 
‘refers to the Curia, Remate, 3 
26, “Tt might alo have teferred to. the 
that the judicial sals,’when: made in 
formg ‘and accepted “by thie bidder, 
lore big ape to be accepted, because it 
‘firm. and fadissoluble, ag if the very’ow 
mets: foi “and: is thereto 
name aud so thé*bidder can be compella 
law fal abide By his hid ail 
for the payment of creditordy 
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the Politica de Villadiego, chap.. 2d. de Ta: 
druenion, nos. 444 and 1425 such the: Jay 
umhiebi governs in-cases, of judicial sales. They 


ase ju all similer,. as, to their-eflects,; to. private 7 
pales 5. they . are. governed; by the same 


“tion be:true, how-can it be inferred, by any of 
proceedings before this conet, the bill- 


‘dere Trigou and Bouligny, receded ‘from = 

Yeontract 2. ‘Their. consent to. the. flissolution 
a contract. is dmplied from their: nnwilling- 


ensuing... "The appellanie strong. 


Reasons, to-oppose to that implied mode of 
soning. No: consent.to the dissolution ofa.) 


“from whatever cause, euch as inhability to, pay 
oreven from. bad:faith, is npt-suffici- 
lies, either to oblige the ‘purchaser to fulfil 
ed; butit is never presumed to be dissolved of 
the judge, before whom the aption 


‘pontract can be, implied from the refusal. of. 
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‘delay does not exceed six’ months. ‘Civil Coda; 


860, art: 86, ind: 87. ‘There’ fn fact, no 
to support the: doctrine, ‘that a ‘mere. refusalty 
ye ‘be ‘construed into a consent to i 
solution of the ale. The. appellants had, 


“appears: ‘by their petition, to obtain a. 
damus, to. compel the: district jadge:, to. grant”) 
_ their appeal, a very legal.reason for Hot. payiag, | 


“the purchase money ; and thatvreason-was, that} 
‘a great part of the land claimed bya third 
‘dhreatened them to institute, and did. afterwards, 
"institute, against ‘them an. action, to wit, in Noe 


1819, for obtaining possession:of said | 


all whieh facts. were sworn, to. by: the ape 
péllants, and stand “uncontradicted by. the: ape 7 


and were by the said appellee admitted’ § 
“to be true in. open courts: far ‘fom 
ay "pay, with a view to rescind: the sale, the appel- 4 
hold the:price ready, provide 
3 ured against that claima,, which. 
‘was hem immediately after the ju 
sale of the land... ‘This court by merely 
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6,5; 34, will perceive that the: danger 
eviction a sufficient cause for refusing 
° 


ment. it is: not, true, ta, way 
_ the xefusal: of payment, can . be. constri 
to. the dissolution. of a, sale.” Buch a 
Boal ‘bogatory.: by: its, means, any. 
Iman, after having mala fide caused the: property. 
of anotherto be seized and. as the 
4 damages to which he was ieom, the. pore, 
\ {We all-Anow. that incase. of, eviction, 
the, purchaser, had aright to claim against,thy, 


sale. Let us, therefore, suppose that the day 


offered profit of fifty percent, that-at the eame 
: ‘he is threatened with an eviction, and. 


i fases'to. pay: money,, until gecured. 


2 thing audkmake, the profit offered. will 


1 contended. with any appearance vot, q 


shall have a right, to consider the 
4 gfpayment) as ‘aconsent to anoulandrescind 
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‘have this #ale  cescititled, “Which ‘differs th 
ta hae Action’ againat’ the’ 
Tents, which they might have had an opt 
to; prové that they had: Tegal. 
far withholding the’ price fron thé. seizing 
which, by, ‘following the: ‘course which 

pievented ‘this, catise comitig before this 
al proofs of of fact; with: whieh 
_ the appellants expécted to support their pleai No” 
tacts (save' those. stated/ih tte 
this ‘court bave seemeil to take “nv 

the abipellante fave refused to pay: 
BOR OT Angadt, and they have 
they’ see” ‘that by the 

thom’ Teal mi of! defence 
"knowledge, “Be itiade | to ‘operate to ‘the 
Bronght them 5 tet’ ‘thei Hate’ 
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the “let! the court” take 
gtinied the uncontradicted statediiw: their, 
| ‘petitivn, ‘and then their present — 


4 “power to-compel by: imprisonment, “and 


$hase moneys is a commulative, remedy. 

‘Jaws, which are those ‘enly, enumerated in the 


piny ‘or’ to bring an action’ for | 
jae sale.” Those two remedios are’ 


bayer does 'piay: the price, thie sels 

sue for-thB dissélotion of thé dale? 

wordidue sheweth that the 

| ola: ‘Spanish’ move: comeive: 

a Whe game doelrine ie found: : 


wees, ‘which only: sayéy beside ow 
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that is to say,:when; he, asked: the. purchase 

money, ‘he cannotalter his action, and would not 
‘admitted ask the recission of the sale, 

when he has asked the rescission. of, the sale, he. 


the parchase money. Whatever’ my 
pe'the inconveniencies of that law, we. -have 
other, and it: isthe only one’ which “goveras 
other is referred. to, ‘in: the judgment, 
- Therefore, the appellants can’ safely concladey 


thatthe two:remedies ‘abovementioned are not 


been. determined to pass at the. time of the ‘ads 

as. the law says, Curia, Remate,’ 

judicial eale; is. ‘considered as a real aud 
@iséolable contract, Feb..part. 2, chap. % 


therefore, follows,:: that at. the same moment 7 

the was-adjadged to the 
the. sale: was perfect: The: obligations. of 
Bet ‘parties to the contract arose, bidders 
gontracted: the; ‘obligation pay. ‘the: purchase’ 
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“4817, p. sect. 49° And 20,’ that\dn casei? 
\ “eviction, he is bound to refund the money'which 
received. Now, suppose the: 
| should have immediately paid ‘the purchase 
x 7 ©” ney, which they would have done, if they. had ee <n 
4a Mot been apprised of the claim ‘aforessid, atid. 
action to. ‘recover: the laud’; ‘was not the 
‘of. the: bidders’ pointed by’ ‘the aforesaid. 
to callin. guarantee” the seizing créditor?. 
“The. claimants succeed the appellants. ask 
of ‘this: court; what would have been 
their remedy? Wouldit not have been tocom- 
by. due course of law the creditortorefuud = 
4 “(he 'money-?. Could they oblige bim to 
obligation, by any other means. but ordinary 


"process ? “And: the appellants” ack itagainy by 


yirtue of what: law, should the seizing. creditor. 
be-entitled summary process ‘unknown ju 
laws; to have*the land seized and sold. 

en. suit to which’ we are no parties, and . 


upon ‘what is our property ? “It is | 

that the law requires the sheriff to: inks 

7 and deliver’ a bill of sale”, but this aot, in 
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sidpred perfect batweon'the parties, andthe 
perty right acqtired to the purchaser, with) | 


‘the seller, as soon as: there: exists a 
agreement for the dbject and for the price there" 
a fs although said’ not"yat been 
the deed; to be delivered by the sheriff, is. 
the Tegal proof that'a judicial sale has tiem 
hat-is- necessary fur conveying the ne. | 

is complete as soon as the thing 
the same: principles are applicablé q 
and to private sales.) As it is 


private sale, as soon as the parties have 
"agreed upon the thiag sold and ‘upon its pricey 
ig oth cases, to have a legal | a 


proaf af it; in case of judicial “sales, it: ie the 
of the. sheriff, or the deed. ‘of sales’ 


ease of private sale, it an act or writing; siga- | 
by the parties. In the case of the appellants, 
have only the’ return of the sheriff, be. 
they paid him the paechase money. Atall eveutas 

the appellauts hopethat:they could shew that, 
it the two returns of the sheriff, nots comme 
plete proof, that the land bas been adjudged to. 


them, they are at Jeast, a, beginuing of written 
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q ports,.:in the,.case: of Zanico’ vee Habines 
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on 


they, remain, in force, the appellants, 
dppellants to pay ap. interest, if. they owe 
ey wainjain that, having had goodteasons 
q “to refuse payment, they do. not owe any. The ey, 
humbly beg to be ‘admitted to shew, that the 
i has a ‘sure, ‘remedy, to make: 
pay interests “and “damages, if they owe them, 
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fare; “tie eaid ‘property | 
aforesaid transferred | to the appel- 
the thing ‘delivered, i 
‘not upon'the defendant Degrays, who had 
more ilerest tai ity. and these’appellants, could 
virtue of ‘the’ aforesaid Jaw, | liberate ‘them | 
‘before’ ‘the judicial sale. of said property | 
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spatt of the. records of this court, thatithe.pror 


| OR: 
They. believe Aa theyean ig 
"satisfactorily: shew, that the reiurp ofthe sheriff 


(both-of which shew, bys. written proof, making 


4, 


has: been-adjudicated to. them, shat 
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they have.paitl for it) forma. most.complete ti- 
desing: favor of the appellants to. the said land, 
Whe consequenceis,. that they .cannat, 
i prived of .it by the sammary:process of the vig 
hopse to dispute. their. title.,;; The-plaintiff,: 
Durnford, cannot, therefore, resort’ tothe;mode 
.gwhich;ie haepursued. Hecannot diyeststhe 
appellants. of their title by: any. summary ‘pro-— 
ment, to ,which the appellants were not parties, 
No alias then can -be. issued:im the said. 
 vold.ngain judicial sales 
defendant, on the Sth of April, 1810, comming 
at sheriff’s sale, Sight slaves es, part 
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Disttigg: 
ex, 
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; 


‘a8 heir, with the benefit of inventory, of 
four, jointly: with Mad.: Lafitte, his sister, ine 
defendant: pleaded ed. the. general 


When jus-" 
te, February, 1810, against the absent heirs of 


°V, Daafour, -in: the'euit.of Laroque ‘Tur 
the: tOth: of ‘Avgust, 1818, peiding 
the plaintiff received 1500 dollars - from) 
d’Outremer, (without expressing in what 
eapacity) part of the proceeds of the sale Of 
thecélaves of ‘the: estate of Ve Dufour; sold by 
sheriff, eight of whom ‘were purchased by 
the defendant : Carlier @Outremer having te- 
ceived the proceeds of the sale, as agent ot! 
“attorney of J. Laroque Turgeau, of whom 
—plaintif? is legal heir’for:s part. Carlier? 
@Oatremer, having’given surety to refand:the 
dilors of the estate of V. Dufour. 
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4 -WoDnfour;: in éne-of which he, tie presonbdes Pm 
fendast, was: plaintiff; and in the other,.J. 
> poque “Turgean was plaintiff, the, 
deed for the:slaves by him were 
| gold pursuance “of these ‘two: juin 
“the executions ‘which: ‘isetied’ thereon a | 
of the notarial receipt of the plain: 
tiffto Carlier d’Outremer for 1500 dollars. ‘Phe 
plaintiff’s counsel opposed the reading ‘of these 
papers,-exeept the deed of the sheriff'.to the 
a ‘There was judgment for the defendan 
decree pronounced, but.a rehearing“ was 


Gnsisted ‘on, by the' defendant,. is ‘that; although 
pleads ‘a title by the sheriff’s «deed ona 
judgment and execution at the wuit of Zarogie. 
 Turgeau, he may give in’ evidence-a deed on 
execation at the suit of Cam- 4 
rane and others thereby exhibiting: direct: 


: 4 


‘has the least excuse for inaccuracy ;: the'case/af A 
atecord to-which hé was himself «party. q 
— have, it is true, no niceties of pleading, ‘butimg 
one plain uiibending tale, from which: 
are never permitted to swerve: that they | 
mst set forth their case truly. “The 
from’a defendant; 
Jedges ‘fact id avoidance of the 
contest it; bat also, that if it be Megaky 
irrelevant or otherwisé improper, be 
the plaintiff clainis: the as ban 
a of his brother, Victor Dafour ; “the defendant, 
Says, though this’ ‘be true, yet you cannot 
becanse the sheriff sold them “to me, wim 
"der a jadgment and execution against the heirsof 
Dufour, at the suit of Larogue Turgeon, 
then were the points inissne ; was thers 
judgment ‘against the ‘heirs Victor, Dufour 
degal sale of these slaves under it? 
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to‘conyinies the courts 4, 

position is untenable, ‘audto ‘it out 
‘inthority. 2. ‘That the 

the Bait oF otighit to 


the: € the produce 


The sheriff has no right 
‘by order.of the court:y:secondly in 
“be the chieriff’s sale te'void; nob 
merely, bat ipso facto void ; ‘these poe 
Youdor is: an’ actidone in obedience’ to the 
mandate of a court, and tefers: tothe proceed 
ingsiof “which: it the. complement: 
be a mandate, jadgment of the contt'or 
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the plea, With the explana 
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Phis.is not to explain but to apt 


ofa sale, to, wit, the jadgment 

therefire,. the, plaintiff, made. uo objection 
_ $0: the introduction of the Of the 
execution atthe: quit, of 
| But, when tbe. defendant. 


offered 
(nat at all pleaded) 
he objected, to, them,., becange seg: 
totally variant from the fact pleaded, siz, 
bonght them ‘Under an executiun,, at the suit 
_ “Tt is -euggested ‘this:irecord, ‘wile 


explain.’ the; sheriffs. deed. Bats 
this is not the case, and thatdf it was, it would” 
be inadinissible... They plead a sale, at the 
and. others... Now, how 
of: the- Tecord, in the‘suit’ 
prove-that the sala was ag*they 
alleged at the:suit-of Laroque Turgéeau? | 

coald it explain that the one meantthe-other® 
explain its. for.» when deed: says Tipell 
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be { 


June, 1820. 


PB, contradict the-deed, it 

the vambigoity’ arises from. the ‘words and 
others in the'deed, and: thatthe: record ought 
wiberadmitted to prove who those others were? 


it’ Would be a*good reason for admitting — 
the ‘record “in suit-of Larogue Turgead, — 4 


we were willing to’ admit but it can 


} 


‘Hone for bringing in the record of 


that record shews what was’ sofficient. 


sale, that @Amfrancy was 


a party. the suit in which’ it:-was amade, 


Bat, thete’ ambiguity “whatever thé 


sale itvetates,-as the Taw directa! it should 


One: of ‘Camfranc: and others’ (that is other, 


“Victor Dufour. It,’ therefore, required atid 
receive n0 eieplanation. 


‘different’ from that pleaded, ‘and. otie'to. 


githorise which, no: judgment: was. produced, 
‘Phérefore, the record’ in the suit of Camfrancq; 4 
heirs ‘of Victor Dufour; ought net 
“have been received'as- evidence. 
it-may be urged farther, that netther 
this record, ‘fior any other evidence whatever; 
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to be in, the suit. of 


was really mae,. or intended: 
< was| made, uot only 
node; in. eles shall'be: 
the very form. “When forms; in” | 
which an act..is.to be, done,.are prescribed by 
fhe law, which. authorises theact (and .withoug 
which it ‘could not be done at all): thoag 
parsued, or ‘the. act void, 
plain reason, that the person doing, the, ad) 
having no.authority, to perform it but that which 
law gives,'.can,do nothing but what is dé” 7 
Tegated 5 and, the law which delegates it, dg 
jing, on: condition: that he.\pursues tig 
forms, ;moment: he departs’. from: those 
forme, he: breaks condition and. hie 
clerk.be authorised to: all 
the, arrest of a debtor, and form of the writ be 
givens. of, which the plaintiff's’ name: 
sum form a part, could;there bea doubt, that | 
arrest of wheré these'were omite 
ted. would be. illegal. and .that the: defendant 
be discharged. Again, supposing’two | 
filed, by different plaintiffs and 
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gould it-cure'the error? It'would appear not) 
|The defendant wold be 

‘peal estate, “with the: ‘approbation ‘of the: judge! 

in which that: approbation “is‘expressed, 
woulda, sale omitting it be good? 
a at auction, and a formof 


é 
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said that's sale without iti would» be 
“Inthe present. instance; the ‘authority>of the 
sheriff was derived from the 15th vection of the 
act Pegalating the practice of the inferior 7 
that-on any sale ‘of land’ or 
4 slaves tinder execiation, ‘the sheriff shall dels 
Wer'to the: purchiiser 'eon 
| by the act for dividing 
 &e. Martin's 4174: That” 
forth inthe 40th ‘section of’ the act 
4 to? 2 Martin’s Digest, And 
which the éxecution idsued; ‘and‘under which 
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ofa writ of fieri-facias:;: vot several: writs a a 
the awit suits in.the ploral,-but at the-snit: 
of Camfraneq and shalliithe 
party: to, this:deed; ‘the parchaser:-by this: 
comé in ‘and shewrthat ther 
inovsuch suit, invorde?-afterwards, to prdve 
presumption, that Camfrancy” meant ong 
meant another suit to-wit, 
Would’ 
pendent’ of other: objections,” be: doing’ that 
 Whiichis: expressly forbidden: by: the-code 
3 he authentic act is full proof of-the 

contained » in’ against, ‘the: contracting 4 
their: heirs or assigns, wnnlesa a 
The coined in inant | | 
of thie Sheriff, that he sells wietne of 
Oa-tlie: part of the purchaser, that he 
where: he jointly with others'is a partys” | 
this be trae or false, may,ias 
authentic act: it proof against 
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bring otherevidence to.explaiy or contradict? 
The argument,-on»tbis article of; 
against the parties. of what.is, 
proof against: the-defendanty! of 
tw init.’ But; it'was-agreed by the act,.that the 
| purchase was inade under!an — 
of Camfraticg and others 
isifull proof of that proof 
explanation, ‘or of contradie 
vi: termini no ‘evidence 
havé~been. admitted to that Af 
it be:said, -thatsthere is:nq empress 
agteement, in the sales: that:itwas. made 
| is: not full: proof of-any> other 
“even of what i there expend only in 
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reference 


there can be doubt, that, 
‘tion’ ofthe execution, by virtue of which the” 


sale:was) made; has aidirect reference 
disposition, because. without: it, 
whatever could have been made. 
provision: of. the code, which: fons 
bids® the »introduction-of evidence, 
Neither shall parol evidence bead: 
mitted against, or beyond: what is contained i 
acts, nor. what''may- have heen said. beforgy. 
of making the said acts, or-sing, 


was written - must be: remarks 


edythintsthe: written evidence. of: itself, neithes 
noi eodtradicts the-sale. ‘Phe’ ‘ale. 
says ‘it. was the canse: of: Conf 


‘Camfrancq, but: does not’ of itself, shew::that 
“there was ‘no’ suitof Camfrancg.and° others: 


Whis fact is proved, ‘and itviv-enid 
© if itis ascertained. that no such case 
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the estate of Dufour; 
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judgments and: proceedings <.Now, ‘how. 
could it be proved but by parol testimony, that 
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these, identical slaves were. attached, 


chtion issued, why should wot de sale 


sible. 


hut that there are 


and.in- which judgment: -was' rendered. atid-exe-_ q 


be explained bya reference to these 


such record existed: But sich 
mony, even if avy had been offered, is expressd. 
afore or on the record 
L have no fear that the want of this 
(im: itself inadmissible) «willy “in 
testimony: of: presumption : and seven, if that 
bé-resorted-to, it is dificultto, discover 
what it can befounded. Foritisjustasproba 
that there werenot, as that there were other 
; unless, -indeed, the-tecital in the sheriffs 
feed should turn the scale of 
vor/of the existence of such a suit) 
On this head then, my argument is tikes the 
troduced-and excepted to, could only: be made 
applicable. (if it;could.at all) by-the: parol testi< 
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the propbsition il grounded: thal 
_ Sapposition of the existence of testimony, whickt 

ig not in the-record. (they, say)’ ‘itis 
certained, that.do:snch-cause as Cainfrancq aiid) 
is. respeotfully submit 
tothe consideration of the coart ; whetleny) 
heirs of Dufour; ought ‘tu have beea admitted 
| 


‘made at the suitof: Camfrancq and others 
“record the sale itt the case, of Camfrancq 
others, oughtsndt.to have been: introduced’ 
evidence because, differs: essentially from 
a the sale. set forth in. the, answers because, itis 
by the. judgment ; because, if 
tuust have -been made, not at the 
 Learoque at the suit of Campy 
Tediffers i in the sale pleadd 
the difference: is'not material: Buty what: cal 
be'more material than the point of differedoeif 
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be afforded i r 
ax Torgean) should the sale have 


meat ito. fo sare upon; if the 
ly, set forth. Batyhow: le do that, if 
be ‘allowed (6 plead judgment 
tlie ‘uid ta” prove “at 
BY Phere for any thin, 
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“he record ought hot been admitted, viz. Tats 
ax, it differs’ from ‘the form requt ~ 
for'this farther di, that'a sale 
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\ingthat, suit was, not pleaded, the 
ly... lefagithout notice, 
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of this..court, ingthe case ah . 
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oF a.at nt of other facts in avoid, 
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Should be ¢piisidered as sands | 
y the, reverse of what’ they-webe 
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ia not’ expresid, one 
bat 


eneday of by the And 
a? anifWas by 
the: words and? 
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in othorwis 
for negtogs p 


‘dant would not be ‘advan 
them the deed’ le. 
méd. to: ‘think, 
executions... For ‘they. -hage 
tw causesyénd only seven of 


useeptible 
clagses of-the act 2. were not 
-absurd;to, support by.argument,. full and cop: 
| _ they. appear, on: the face them, { 
done according: to: of lay, shall 
Fy ngt bevexplained by other evidence,..or constrly 
aguas t9.make them illegal. Now, bere, the 
to, proceed ‘eg ately..on' gach executions, 
to endorse the-day. andbopt, 


justice, which would. fajl,. 


with those: attached i it.of Dak 

that.the sile. was made 

but there is,proofythat it 4... Phe 

te 
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must be Wid, Tn eviction,” 
sant ‘of ‘which recourse “always” 


| 
Wi apo on him, holding 
Athny, ‘after paying tie patt hr el 
the of the defendant ’ 
tell what that. jeach: 
if the, property fig masse, in’ 
execution. “With thie positive law, against’ 
indiscriminate sale, with.thése manifest 
Véniences ‘atteriding breach ‘of .it inte 
returned under hig oattvof office, 
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hen Whe sheriff, or'any-otlier 

umes thie be taken in te, 

aud legal one that would 


Turgess, asiplenied: ‘had Phew 


ax « é 
this. longy‘and I fear tedious: 
cath before: thom,’ to 


the sabe; not, 
injustice and. irraparable injusticehad been dodgy: 
2. , to,him,and yet. may, ngtshis be the oken 
ton the;factiis diffebont thers were a 
Suite, and, any: one of, them may ae.well 


will not Surely: shat 
have: -produged « 

which was weight {othe 
for thins wot fois a 
every” Ching’ enduneed or ‘declared ah 
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terwarde, plénd ‘his true it | 
: "onthe record frst, “to “she ew 
gt mibht have Been “other “he 
bisiheds 3 if he thought the: 
‘bg “supposing “it We the “sais, 
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callsit part of ledger The: inl 
Got, be prepared . to; ve: this,’ 
no. notice, shall shew he-onghtite 
of the production of this 
where evidence that the sum, 
Which, the negtves. enfdlucit iy | 
fenilant ‘in this’ suit. But, the ‘sum 
not the ‘sum, for which the negroes: were. 
shat, was, enjoined only by: 


reliet 5 


t 
: 
— 
ia 
Assuebeing’ joined... The plaintiff here 
the defendant, .in 
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the opposite’ party may have wotice' tee 


4 pres tie omy. 

before the: bringing ‘of “the 

‘slefendant. wotild heen 


Bitipg shin by au: ‘amended plea; 


afters ards‘ 

same the same 
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bytian ‘smibnided, atiswe, , and then 
plaintiff, might:have disproved or-explained, 
The law, provides, for: by: 
This’ is ‘not‘like permitting what:the partig 
Dhisife idone: lieeatse: itvie-progh | 
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Ment, df the ietate-of things previousto'the 
Which, if ttue, changes‘the ‘étate of the partied 
and which ‘therefore, ought», todhave. 

existing: 


enlarge we “mone ‘on:this point, 
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© the money, ratified, thei enle—is. as amithia fact 
George; tliat: the agdney of the, persone 
td be submitted to: a 

‘which 'gatification’ is: wo! where;set' forth; ree ag 


fied the ipleadingy) “Phe récoréwhews 
Frey ought not to;havé ‘been: adinitteds: 180) 


tolbe itts effect on the: 
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Targean diesi plaintiff becomel 


gain, will giva you: to: roland 


4 that: you may pay) it, aaithe directa, ty: 
_~purchasers of the négroes, who have enjoined 
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therefore; not the: intent’ of the 


to have the price and recover: the thing - 
“Be bas’ ‘expteyly declared, ‘that this was 
We has” expressly’ provided: foe 
thin? ‘event. (the:réconery ‘Of the slaves) whitch't 
to ‘abandon sand be 


case he avinufled the for he has 
‘secttrity, In’ that event, 
to repay To give the constriction conteuded 
for'on this. transaction; ‘woald be to go 
the intent’ of the'purtiel, plainlyand manifestly — 
theit deed!” This appears 
taken of thé! court, fromite nobbeing pros 
sate them, thiat the injunction on- thie. 
money, hands of ‘dOutremer, 
the: defendant in this suit, when itwas 
Prought to secure ‘him the repayment of hig 
honey ‘the alaves should be ‘recovered 
court, instead of being deposited with dOatre-_ 


= 


Fitts 
4 
4 + 
7 
4 


expressly renounced the idea’ of 


2 
é 
AN 
¥ 
*. 
4 

\ 
> 
* 
i 
; 


> 
i 
. 


7 


dors,it change the, nature of 
| if any, other person isthe peposiiary 2° | 
gSurelyy there be any thing uncertain in. | 
of; the geceipt'(which L.capnot, howeg,, 
‘bound ; the. plaintiff, “indepen | | 
of this, receipt, «then the. ,reopipt must 
but, by the civil, code, page: B10,art. 


act; is,oply, valid -when- it ‘contains thi 
stress, seems to the; receiph 

plaimstate of the transactions this, cap haven” 

; but, as has. been repeated, hecagrees. 
if he prevailed in irecovering'thém, 
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4 its terms, a change of deposit’ ‘aud’ 
q ratification or release, the court then will pro- 
‘ x ‘to examine: ‘the: record, “Gnd should ic 

that th swords ‘Camfrancg a | 


‘When’ ‘he was-not na ais 


required by When’ he was. not ‘ited. 
Whien to answer Was’ filed for him, the only’ 


filed, Tong efore. the ‘nomination. 
any attorney, *4/ Wiien ditected: b 


be given Gases of attachment, by. p post. : 


‘ap the writ, was hot given, ‘god 
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Words, in addition, to the, atoye defects: they 
must be conyinced that no, judgment. or. wait. af 
But independent of all these grounds, and ads | 
Hilies to bé of ‘no gvail; mhy-onght not tbe, plaing 
to. have judgment for: the five negroes, ving | 
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«sine, neither of 


¢ Court as ‘Tegal evidence, it was. read. 
court quo, without | any. opposition fom | 
the plaintiff. ‘But, the plaintif’s, counsel cons 
tends, that the defendant avail himself 
the record of the suit, in which he, (the pres | 
gent defendant), was Plaintiff against the heirs 
ag Vv. Dufour, beenuse i in the answer, the slaves: 


cl? often he: defeated, if de- 
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Ser lought discharged; if the former 


dusve ptible ‘of prouf,’ those: who deny. 
any Parts, 1%, Ei treumbit pro 


dicit, now ai negit. ff. 
Be “The defendant might then 
it, be-woutd have! been to prodiice 
every: document which: he has offered; 
the plaintiff's claim. Can the: 
‘adding ‘to hid genereb denial, epecial alles 
gation; of the ‘right whicti ‘hhe'claime; 
made to him by the of 
hich is retyaired trons the plaintiff, Gemand 
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The conta of: the: contnion lay 
on, decision of which; the: plaintiff relies, 
An; regard tothe special exceptions. pleaded by 
Gour Jaws, orethe subject of the practice af 
bound, ‘on the one: side, plainly and 
other, the, means: of, defence—a 
sated ithe petion, oF «statement | : 
em. administeation of, justice: 
Certainty, should: prevail: in pleading,agg 
a tovpateach, party do .their, guard.” .-Harvey-va 
rejoice, thiat oime courts: are not bound 
‘ down to. the: rigorous practice, of she 
Jaw of Eogland; which compelled lord Kenyon, 
Brown-v4i Jacobe, Espinasse,| 26, to reject 
record, offered: imjevidence, because the name 
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the irregularities, of .an acts 
of,.proceeding, cannot be -fatad avd iaffect:the 
justice, of - the: case): will i¢ be 
an error: inthe dlefendant’s pl, 
tight, eepecially when*it. is clearly: cured 
Eby the. productidn of. litles-whichihe 
to which he referred the! court in bid amc 
Swer,, when, a general denial: -woald have 
‘Phat would’ be.against both the | 
a and the’ letter-of the law, which we. 


to be observed, that, the-défendant was 
he, was. bona, purchaser ‘of-thé: slaves — 


heirs of. Dufour, obtained biy 
4 the 2d.of February, 4810; bub 

fo the : ‘deed of-eale, which Tie consio 

dered as his litle, as’more 
| dead. of the: ‘shetif?.: of. thio et divicich of the 
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-trinl ‘the deed in! 
Bither party nasa at airy? titve 
trial, to a commanication of any paper referteif 


to'insistion dnwéxing 4 copy of 
cortl. "The iplainti ff then. sufficiently: 
formed, of thé. defendants: ‘velianes on! the’ 
atid” if he could; ‘it! 
how: toélate-for hia to complain, since hed 
in the court @ 
ade next to enquire whether: this’ 
beéw reail it: evidence, ’ the Mefendat 
cannot, avail bimstlf of it order to give “the 
amperfection: id. the andwer. His objéctiin 
to resist the plaintiif*s claimto the slav 
of thé: sof V. Dufour; by 

that: he hadi dcquived a'title: ‘to them’ ander’ 
execution bottomed on judgment 
the 2d of February, 1810, Leroque’Tum 
geatt against these'very heirs, and he refers'td 
the deed given to bim by’ the'shetiff onthe’ Sti 
‘following, otal Wilich: the slaves 
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dleed-is évidently then the title on 


sliained by Turgean ‘and the: defend. 


of the heirs of Dufour, at:the inataxide 

eipliin what thé defendant: means‘in'the part 
his: answer, where he alleges the 

thé slaves at the instance of Lareque Turgénty _ 


of. them, Baco, Laventine, Nanette 
add Busann; were adjudicated: ‘to suit 


itis in vain that this would. 
the. defendant to sprove what heidid 
We answer thats inevery case.in which 
reference is had to a deed, and. through: error 
contents. are incorrectly stated, the contents. 
the deed, notthe statement of, them,, must be 
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tions in: the.-anewer the contents: of 
deed 5. the first speak ‘of slaves sold and seiggd 
‘at the snitjof Laroque Turgeau, and:the 
af the suit of Camfrineg éthers 5 the foie 


appears: the: ‘sale took place undek 
oly. 5 anid, lastly; On account they 
identity of; the slaves ‘seized and’sold:at 
franeq’s instance, 4 with those seized: at 


fori of the deed, w hich’isto be 
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% "4805, provides’ that. the, sheriff’s. sale, 
a or personal: estate, shall vest in the 


aginst ‘whow sich. execution | is issued, 
Fem, #722. It is only ta-the following'section, — 
“that the forin’of: the ‘deed, to be given, ‘after ithe. 
‘Hales in py the sale, of which 
“the deed ‘is only evidence, Broperty 
‘Ht suffices. then, that. this evidence the 
written, or subscribed, by the officer, Whois 
directed to give. it All the particnlars; which: 
mentioned in the law, aré dot of the 
of the deed... It would be highly 
rious. to the fortunes and destroctive of the 
stights-of individuals, if the least omistiog 


“Ttis not trae, that, ‘all the fora, eich 
prescribes, are’so, rigorously ‘4mposed, that 
least. omission or” deviation, avoids a. 
Whe title of the third parfida, is Tull of 
of ‘different acts; but, it bas never. been 


‘all the. estate, right title: 


4 fr to me rected the 


void, if the. names of the 
omitted ?” The: 44th section, of the act ( 


rendered. it voids 
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prohibitive Jawa import: a. although 
,bernat formally expressed.’ Code Civil, 
12... is: otherwise with laws purely 4 imperes 
five. ‘They. must denounce end. 
= dufraction, ‘on. which it is prononnced, 
tack the essence,of | the, ‘act, he Coll 
67... It-is, always. difeult to! dintig, 
| gnish, viceg,, which Attack the: su ofthe 
act, from, mere. irregularities. Thin, srequigg 
‘plien, all the eagacity an. enlightened judge 
supplement to the 1 law... Hem, 
the court, then, has a discretion 
wo doa that it.will net consider tig 
omission, 4s: relating. tothe eubstangg 
or, esgence.of the deed, but, ag an irregulari 
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igjoint.plaintiff with ‘oF more ‘nthers. 
true, ‘the’ law “forbids ‘the Devout 
beyotid, or against. thé con. 


and pthers,;. We hayeshewn hy records; ye, 
meant: do: two: writs, ))issued in‘two. 


Nothing: being: teccived 


| pf before; 
jte-confection, sas‘in'the case of lee 


timed. 
Although, five'of the slaves, 
the.defendant, ‘are-patt’of those: We. | 
was ‘aldne ‘acted’ upon:! “It” 
the‘ plaintiff ‘admits, 
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slaves sald tothe: defendant,’ ind: 
seized at the ‘suit ‘of Taroque Torgeau,’ vig, 
Dorova Lafleur,” Victor and Jewdi; and “the 4 q 
could ‘not give a title in thém “to the defendadg 
“they “tot ‘been in the latter 
(Besides, Oanifran claim amounting only 
75, the’ five slaves seized in’ ‘his 
Were more than suffidiéint'to cover it: 


_ bE the was below fourth of hat eum 
Yt ie not easy to distover on what grout, 
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Phe notarial receipts, given hy the 
theéstate of VS Dafoarby ‘the present 
| aud L Turgeau, 


of Jamaica; the: 
“claims of these: persone prevail s.amd:he gives 

Catlier @Qatremer, and. of .which the: 
part, was the proceeds..of has 
the eotaie of V. Dai 
‘four, part of which had.:been. levied: on 
For this claim, the Scoping 
Wietor and Dupont, had‘) been. 
pique Turgean 
"which ‘that of 8494: 68 levied.! It}ikewise 
that. Laroque.‘Turgean, obtained this 
his: giving security 
cgefund it, if Lafitte,.who,, had: intervened in 
“the suit; established his claim on the estate: of 
OV, Dufour, and the coart determined that. 
oP ‘deceased. -were to: be 


The plaintiff acknowledges the receipt of $4560 

| onging to: thesegtate 
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which he afterwards mide te she plaintiff, on hig 
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-to-allege his exceptions, whether ‘they result from. 
7 facts anterior. or posterior tothe inception of the. 
‘avit. Part. ‘8, 14, Harvey vs: Fitzgerald, 
Martin, 549. See on this’ point; “the argd- 


Mignot, 7 Martin, B67 
1c is further urged that the’ plaintiff’s: 


‘to the creditors of it. They’ may avail 


evidenced formal act before’a hotary, ont 


‘wer, ‘the ‘plaintiff had’ styled” himself heir to 
) ‘Laroque Turgeau, ‘the ‘defendent ‘could, ‘ons 
avail himself of the evidence resalt- 
therefrom, ‘that he had accepted the succes. nf 
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the counsel for the defendant; ii 


to Carlier: d’Outremer cannot be used by 
the: defendant, it being'res inter alios acta. 
‘a succession is ‘opened, the’ acts 
whic: the ‘person,’ entitled ’tliereto, may accept 
lor, decline it, canfiot be considered indiffereit 


of. their’ presence, ‘or by ‘instrument, i in 
the ‘party actéd asheir. Civil Code; 
art. 168. Tf, ‘in the. receipt to Catlier d’Outre- 


Af the sathe evidence reenlt from 
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se he by te | ue 
cceiving:his share of the price. 
“Whether the proceeds of the eae were dopo § 

‘sited .in, court, or remained in ‘the hands of 
<“third person, on account of the seizure and, 
by the creditors. of Laroque 
genau, any.act by which he, or his-heir, 
receives these proceeds, must, in law, 


fault-of* an act of confirmation. or- ratification, 

"is sufficient that the obligation 
vexecated, ‘subsequent the period at: which the 
obligation could bave been validly coufirmed. 


ratified. Civil Code, 310,. art. ‘238. To 
cute a'convention, even in. part, ‘is to epprovel 
10. Pandectes Frantaises, 330, n. 226. 

The obligations, resulting from, the: ‘contra 


sale, are chiefly the delivery. of the: ching 
accepiance ‘of the price, in whole;.o6 


Part, even in the case of a sale, made during they 
Jminority of_the vendor, if the. price be paid af- 
ter bis coming of age, isa confirmation. of. the 

gale. Decisions de dpoit,440, 445, 
od Mineur; wheréa decree: the court of 
“tion of the ath of Thermidor,. 4th year, is cited 
"The circtimstance, of the plaintiff having giv 
‘en. security to refund, does not alter the casts a 
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Carlier d’Otremer aifd the plain iff" The former. 
haying himself given securily, before:he 
natucally “required “it, when ‘he! 
emptied his hands, of. it. ‘Another “considera. . 4 a 
a ‘tion, phich induced it, to: be required, i@-thatihe 
rts 
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had been enjoined from:payinig the money. 
All, that, we. want, to ‘shew that’ the’ 


confirmed the: sale; is: that'he did an’ act which © 
effect... New; bis. receipt of tlie money is! ‘buch! 

would: be. prevented from ever disturbing "the: 

- vendees of these-slavesy liad they ‘been Megally 

~-yendees be confirmed their-tifles, by theres 
.ceipt of the -price,- while “the -sale-was: made 

during the majority of Laroque 


plaintiff, mast be, precisely: the same as that: 


4 2 “such. a docament, unde? the: hand of aroque 


Turgeau himself. It is truey: the receipt dows 
“not expressly. shew that: the plaintiff gave 
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any’ other title to the money; than as td Land’ 
Foque « ‘Targeau.' ‘The consequence bey 
that he. recéived the. money: io. the! capacity) 
By receiving this money, the plain 


 tacit:’ Lt isitacit, when some ‘act is up; 
which the intention of being. heir mast necessa= ig 

.. ‘supposed! ICivil Code; 163, ante 
From what act may this intention be moré.cot) 
presumed, than the” teceipt of sum of 
money belongitig’tn the estate, with the: view of 4 
| it to 0 wn: tise, If ‘one, who had. ‘not 

eapaeity to inherit, takes-the goods of a succes! 
sions orvpartithereof, he thereby: the act of 
an heir, Pothier, Suctession, 188 § and. 
even’ when ‘the party fakes the goods in'some 7 
capacity” than: an- heirs as for 
“ample as. creditor, or lezateey utilese lie allege’ 
proves: that, i in ‘the latter capacity, he had a 
the ‘goods. If one. dt the tient 
king betlikewise wereditor. or legatee, hisiakinig. 
goods the act of ‘a kin, and be éonsttued 
amdeceptance of the. ‘Buccéssion 5 fory 
areditory or legatee, be tail Wo Fight to take, 
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June, 1820. 
expressly shained: in, ‘the: pétitions “because ‘hig ~ 
4 not tegalafly cited, and.idid ‘not anewerg 
The act of the: Jegislature; which: 
| quires that the names off the portion be:Insert- 
ed in the petition, 2 Martin’s Digest, 149; mast 
“be understood only i in regard..to which 
of the state are: persoually- sued} 
noi, to those in which. the plaintiff proceeds 
“)ptiachment and in rem, against-alisentéessithe 
‘Hames of whom, especially in the, cases-of heirs; 
‘are unknowo. Where it otherwise it would’ba 
jmpossible to, obtain a, debt-dué-from aivacant. 
gatate. Ip auch. case, if ought-to: suffice, that 
or.the, defensor, appointed to absent 
be named. Such ‘bas 
practice of our, court.and it is couformable te 
tof Spanish de part 
ivorder that what is done’by. 
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ak hii or by publication.;- others 
wise curators cannot be given to absentees,so thal 
‘they be concluded by their acts, according’ 
to Baldus, But, this rule is not observed iq. 
-amdyndgés are in the habit, after ss 

fyiug themselvesof the absence of the ‘heiry 
‘having caused’ aniinformation to: ‘be! made, 
Paint a defensor:to-the: without 


pointed defensorof’ the: heirs, “on the 
andthe orily. “atiswer is that 
Lafitte; inthé name‘of his minor’ children, sf 


seribed by Moreaw'Lislet, and J.-B. ‘Preva 


heirs: sppointed of 
asseritees, atthe moment of trial, as appears ff 
the rendered on the 24th" of 
theo other newer than te 


same attorney, ‘Paillette, ‘for them 
or children of Lafitte, heirs of V. Dufour. 
gait, that Prevost did not subscribe. ‘the’a a 
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as defensor of the absent heirs, 
dence’ of adherence, itt. ‘their behalf, to. the’ 
“fled for the ‘present plaintiff, in. either of these 
> two:casts, as one of the cobeirs, 
by the defensor appointed to him by. the.court,. 
‘could: ‘he, on account,of this omigsion,-demand 
the reversal of the. judgments rendered in these" 
two: suits in the year 1810, while. he did: “pot 
bi action for - ‘the recovery. of the. slaves, 
these suits, till the 44th of September,18i7? 
whatever defects may existin the.proceed- 
ings, which preceded these- judgments, awhile 
mountable obstacle te his recovery 5 for, 
: him, they are res judicate.. 
¢ording to our ‘present jurisprudence, .a 
‘him, may attack ita mull, and 


4 ‘within’ what time, ins what- manner, and 
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a ight ite covers when | 
“were radical defects in the proceedings. (the 


Meeker’s ass.'vs. Williamson's ‘ayndics, 


625. Our statute seems’ not to affird 
“means of reversing” a bat’ the wa 
however; that this action of 


nray be regorted to, it isnot vevery 
that. will: avail some ‘are perpetual; 
temporary: ‘only, in their’ effects.” "Phe actidn’ be 
is perpetual, in case of the 
eourt: In all other cases, exeepe-that of. 1 
"ment rendered on forged documents, false 
mony, or ‘through: the cotraption: of the judge, 
which relief may ‘be iad daring” tieuty 
years, the jadgment mast be attacked within” 
<i ‘seventy days, after: its ‘notification to-the ‘party. 
Phil. lococitata. The plaintiff, therefore, 7 
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7 that) che, cantiot: be permitted te. plead. 
any. kind nullity, perpetual or temporary, 
“while he has. pot divectly. attacked: these, judg. 
ments, No-one cio.avail. himself of; the.nulli, a 
ty: ota judgment by exception or plea, it. 


citation or: even. of jurisdiction, may be 
except those, of appeal, unless the suit: he coms, 
menord: by. petition: and, answet and: if they: 
in practice, the want. of’ the citag 
|. The plaintiff ought to a copy of. his 
4 petton: to the defendant, ‘and. cause: him tobe 
ited, ‘is the beginning, the 
essential foundation ‘of the proceeds. 
and is every, where considered as 
cannot. be dispensed with: if it be omitted,. the, 
jndgment is null ;./nuless the defendant appears > 
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: thinly ws tended ths 


of the “abscnbe of wiwritich 
was represented by defensir; and, according 
notice, in case attacliment;’ in. teint a 
nity,’ witb iresided theme 
singe tt must the at’ the Inst: place of abode 
Ne provision: being in ‘Case of an 
wee tee, Who: wever resided inthe state, we’ 
Agora ws, that jadgés do 
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the: proceedings ave, notified; 288; 
present plain iff capnot.cimplain.that 3 
e was uot defended in these suits. It. frog, 
there notany written answerdiled expregsly 
his name, in either off them : bat his defen. 
aor. filed writen answers, in, the.same of the 


bad, the same foerest, 


“To. the suit, of Camfraucg va, the 
Paillette, the attorney ‘who ‘appeared 

‘for them, was ‘appointed defensor, of the 
other | ‘eoheirs, and therefore of the. presen 
on. the 24th of Juue, 1819, the very 
day on which. the trial took place, and it 
said that thel latter was condemned, un unheard, 
since the attorney, appointed his defenaor, 

cause. Th the other case, ‘Prevost. was ap- | 

acribed the answer, fi filed by Moreau: Lisle, 
‘minors Lafitte, and afterwards moved for 4 
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for one half, acid of Latoque’ Tirgend 
wee alive at the ‘inception of ‘the. suit 
tat died after. Carlier @Outronier Was énjoinads 
‘on the application ofthe: defendant, pa y the 
Tor of frei, which: it. is: ‘important corrects 
suit was instituted, on the Marely 
4817, and. ‘Larogue: ‘Torzeau in Kingstoy ° 
Tamaica,. on the Sth of. January, 1815. ‘They 
counsel. stated it so,, in the district court but 
ihe date of hia. ‘death. was not noticed: in the 
it of facts “at all events, as there ‘is nay 
Tegal ‘proof of this, no. can be ‘consi 
is, urged that it does ‘appear, 
thine on the. recorl af. this suit, that. there. wag 
snit. in. the’ late. snperion, court, bronght 


afour, &e. “We answer, ‘that a. 


; 


not susceptible of proof that we hate. inal 
our ans ver,’ the date, of the: ‘deed in 

sale of the sheriff, and of the jadgmeut,.-on 
which the execution issued that, according, to. 


2 > 
ay 


4 
: 


“pits, mentioning dateythe. thing’ sold, 
of ‘the porchaset and the sprice,- 
book is open'te. public inspection. het of 1808; 
10." The: ‘plaintiff was, therefore, 
by the dates, stated in the defendant’ 


could: avail, could-easily the “res 


cord of it. It mist, have been: easily found, 
could ‘only’ ‘have! existed-in the short period, of 


list of chases during that time, 
4 shorter one to: ascertain thé by 


ference to the index kept ‘by 

‘great paitis taken by the: 
this case, leave’ no: doubé that 
mean of attack, would wit have 


heact of 4600 that 
4 
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| by mace, in book tobe dept for thay pap 


| “pose, in, which shall be 
‘sald, the name of the, purchaser and: thy 


shection of any person, demanding: the samé 


against whom. ‘such 2 Mang 


Digests, £72, it is in thenfollowing seog 
only, that a.deed.to he given by:the 
afi The defendants ile, tothe slaves 4 
purchased: was, then perfect,, af 4 
ter the ‘sale; :and: ita) registry,’ inthe 
hese cheeks: then, well.as: the: of 3 
twa snitsiwere, sproper, evidences, by. which’) 
tbatmight have ocourred in: 
of. .the deed, .wonld. have: been con 
| geoted. They, mere, introdyced.in:the wo suilty 
brought: bythe ypresent plaintiff, against 
the sheriff, by virtue of the. executions 
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> others were sold;undér writs of exe? 
“Ais to Frosine) she was'# child of 
turn, as totild not "be separated’ front: 
shevif cannot bave iutentled to réfer ts: 
rs, because the law teqhires' Hier’ to réfet. 
judgment, on which he'¥ella, aad to 
the date‘of. its. registry} and’ hente, when 
kas several writs of execution, ‘tanner 
shine and scll'property ‘et mage, Wej howe’ 
yer, see daily inthe newspapers) the 
vertising property for under gel) 


“hat the :plaintiff ‘cannot ‘riow say, thatthe laale’ 


by Camfrancg,: ought not Have” 
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shy, whiohi, the the several peoohiane: 


ysupperted “by a. judgment, onmidting to 
except iho: -introduction,. my: expressly 
agreeing, to receive it, will, avails bint 


inthe bill of excentions, the 4 4 
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Ment,of  Camfranogs,being. contained in, the bill 
exceptions, because it,was different from tha 
the, ‘same counsel: could. — 

Under a thind judgment to,vit, Canfrgnegianh 
hayes inkrodaced, ?, Buty 
Me 
‘him. take all :that., 
will. give, (hut, he. must:jexcuse me, 
en passarty that his’ s bat i 4 
agrees with, the latitude, of ‘practice, which, 
‘contends, will, permit lend 
thing aud, prove; anuter,) Let him, have 
advantage what will it avail him? 
on a.note,of hand, "and I: no objec 
tion to their giving evidence. of au assault anda” 
they, obtain , jadgment, 2. Or, :if 
théy; obtain. it,: will it not.be. veversed:? 
if the gale, he produces in. evideuce, iyjuot cous, 
formable to the one: he: has pleaded : 3, or, Is 
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all his prove; that although tlie terms 
4 the produced are ackriowledgedita Be in 
to the one pleaded, that: this: ie 

“Letus follow him, it this attempt, — 

Kirst, wwe are told that justice wouldifrequents 
defeated, if such sitictnéss were abserv-— 
the anewer'to’ this: ‘general: objection; 
“beer aiticipatedin ‘the’ and 
“Te he has borrowed the “explicit Ten- 

Of the contt itself; in former decisions. — 

‘told, however ‘proper: 
ad appliéd to the pleadings :of the plain, 
ate with respect to those of\'the 
bait 
“to a simple denegation. Buti when theadefen-— 
to know, swhether justice does mot require 
the “same: certainty, in the. exposition” ‘of. the. 
fact; ifib-was alleged an; the the 


| ‘fendant, to. prove. any <thing,. which would de- 
| q ‘the: plaintiff's action sand .that, here, a 
Mi ‘was.sunder no mecessity to plead the sale, 
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this is one of the: gw erpors 
which the learned counsel is 

complete title, which would entitle -him to rea. 
_ cover prima facie, aud the defendant. relies on 7 be 


act, which» destroys: that right. (not pro- 
ceeding from. the plaintiff himself) then he: 


give netice of sach act by bis answer 


[have said, not proceeding from, the party hin. 
self, in order. to avoid a collision» with’ what 


been ihe opinion ofthis court, | 


on. aformer occasion, that ‘payment might be 
given in evidence, under a general denial, IG 


that point, were. necessary. to be argued here, . 
should, however, contend that in that case alsa, q 
itenghit to. be alleged as proved 5 but 


ys this is not necessary here. 
In this éase; the plains proves property. 
that the negroes belonged to Victor 
for; and Miatche is his heir... ‘These facts are 
_ net dispated’s bat a totally « distinct one is:set up: § 
to defeat the actiony one proceeding neither from; 
nor the” plaintiff’; an alienation 


thee operation of law.,” ‘If this be tact 


“Which might have beensproved ander a-generak 


réquires particular, specification: How! | 
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be prepared’to shew irregalarity, "the'wantof 
sed by ‘fearing it’for the first-time ‘ba thé trial? 

heefenidant; then; ily this‘tase, - 
By every rate of justice and ot the sub. 

the present)’a bad title Khew, ‘then, there 
in his saley there’ was neither judgment 1 nor 
cutiow in the'case of Camfrancg and others; yet 
hic sale'was'in vhat suit helodo? 
via his'sile truly ? that he Bolight'at 
thie suit of ©: and’ others? That would’ 
plaintitr would ask for the judgwent 
| 4 “that could® warrant’ thé’ ‘sale ;"he ‘would “have 
to examine’ and detect ‘the irregularity’; 
therefore, it would’ uot do to pledd the tr. 
itwas safer, he thought, to une 


der a'jtdgment which’ did’ exist, 
under it, to introduce his itregula®’ sale, inthe 
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der which the defendant claimed, aud, as 
| rollary, to plead And:l shal wefer thy 
my original argument, to shew; that 
done; and: that the/rarinace is iy 

argument. that, ithe sheriff's sale, 
fravsters the property, independent of the ach 
of sale that the act of sale, ‘is only) the 
dence of the sale, anil. provided this ‘be redog: 
ed to writing, hy: the officer, it q 
q matter what; terms it may be couched. q > 


This doctrine. may. be very. sound, bot 
that neither. my.etudies, nor my: practice, have 
thought that; whenthe law directed 
“be. done:'by -one of.its officers, ‘prescribed: thi 
ie which shold do nd 


what ‘should. be the evidence: of his 
performed it, that. the evidence 
‘evidence; And, 1 moreover’ 

thought, this. principle. be most | 

supposed,. that, so far from being’ | 
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prescribe a-form: forthe officers thet something 
be true, there no nevessity forian 


| 1: shdds, thaty provided Vit-be! 

ing to writing or'signing at all's the genetaldaw, 

respecting. sales: df. real property)! would: not 
it necessary, in’ case of speciab provisiéh 
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‘sue doctring, can: be fouud there. » If the court: 
not forgotton: argument, ‘they: willite 
dp pe be doney are 4 


forms wust be-pareyed; is void far 
haiving ge authority to perfornivits-but that 
he: breaks the xeondition aud his! ‘power | 

exemplify and ilhistrate thie by severe 


of nullity, without attending th 
to the matniifest, distinction, I had broadly, bi 
prescribing: the — b 


3 
much more. egi¥enient to impute to me the 
q bs: 
i pe 
j 


jn.virtue of the law-which prescribed the: form: 
Ifthe defendant’s counsel attended to that 
part of myargument, he would:have fouud that 
| bythe laws ofthe ‘partidas, is of little: 
| because-it applies to nothing Lhad 
could not, without'a tedious, and, 
4a very ‘useless repetition of my fotier’ ‘argu- 

that tink the reference to-other > 
suits, not made evidence in this, is admissible,” 
merely because they happen the. 
‘court at the same time. If 
might be ‘brought before ourt, 
Dility:of the-receipt, and: particdlarly as tothe» 
have: ‘on the decision “of the 
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View of th had onor to offer. 


"paid ‘to: the ‘subject, .and the arguments of cou 
sel attended to.with much ‘carey fad it 
certain one point of: fact, upon whitch: must: 


pied. ow in: the suits. of Camfrancq, andof, 
Burgean, vs. the.estate of Victor 
(ns well ag the impérfection of the-defer 
title here in-dispates aq. result 

thie: proceeds “of the’ sale,” under which th 
by that wot he hab-not sive: ap obje 


has been: granted onthe 
eariag has-been grante¢ on the 
éase, thé court being not completely: 
upon either of the questions raised by the 
tive parties. urther attention having now beam 
i 
Igerof which wa think that justice 
es and | 


isi proof, that the is, at the 


“one, of the of ‘Vibtor 
estate was seized “and sold, and ‘one 


“defendant “has offered Tut 

‘money, “ang io that effet, 
e seipt, given: bya the. plaintith,” te” 


|the injrodction of that 
necessary lo ef 
exceptions. Th Tiie bill, Htselfy 
“that the receipt does 


| with 
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seccipt bears date posterior tothe 
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idence lube, produce ‘whether Wins’ 
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as the was'@ 


“Cane 


‘other, groun 

issue: qn) bie this ganse, was te to be 
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court ‘to Hecertain, “before they oceed 
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question, here isnot, shall a, fact Be 


4. part of the issue “but, is “there: shit 
et, exist, or does, it ‘not? Besides, as: “the 


agid, answer, aud. no such thing is 


pay, be ot, by surprise, ‘but he pallowed, 
time to: make his).defence. 
Ppotappesr, that the plaintiff bere even suggest. 
Fed that: he ‘had any, means: of» repelling t 


saquire, whether the, money by bim rested, 


‘were delivered by the sheriff. to. 
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te recited, that the: said: proceeds were alread 


“tached in his’: “hands in ‘several ‘euits, still 
_pending. against, Laroque "Turgeau. A} 
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presumption of Hdentity can hardly bee 
, But, as the: ‘has che 
we think that the justice. of the 
we shaald | roceed no farther tnt the! 
Using, therefore, the po ers 
séction of the act supplementary ‘to the 
organizing, this'court, we: 


» 


adduce to sliew ‘that the moneys one} 
the hands ‘of Carlier d’Outremer; ré 
finds” whitch’ had been ‘paid him 
the sheriff, as the proceeds of ' the ‘sale of thet? 
groes claimed by the plaintiff in this suity 
irther ordere 
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44 nf 
tis, therefore, ordered adjuds 
creed, that the judgment’ of the 
ireversed, and that the case be-re 
4 — 


The plaintiffs” ste ‘on prowiiéenry 
“note whichy, say; wae indorsed to tt BY 
the: -Plautets’ Bank. "They are 

bound’ te “show, that jhdorsenient and 
attempting to do so, however, they prove only 
Was the-cashier authorised to. transfe er the pro- 


~ “perty" of the bank by his indorsement.. 
plaintiffs: have endeavored to shew ‘that, by. 


purporting, to. authorise the president and cosh 
der to lignidate‘the bilance,due,to the plaintiffs.” | 
wot think. that it: follows from. 
Jation.that the PRESIDENT. AND CASHIER were: 
guthorised ‘to transfer, the property of the Bank 
| but, if it could, ‘bey 
nstroed, the signature of. ought 
~The plaintifis ‘have offered: fo bythe 
of two of the cashiers of the’ ‘banks 
“> Gin 'this city, was the, common 
or bills belonging to the to be 


--ferted by the: 
t 
f / 2 i 


te 
4 
¥ 
ve 
| 
ree 
qe 
* 
¥ 
4 a 4 


written authority. for that We 
that such was, tighifully-refused, ta be. 
Baw. admitted, because the business of) banks.is dig. © 
rectélt law: bé com: ducted’ according th thes 


deemed. conduct. for, the 


the. concerns: of any. of them, 
whan, their property is to be disposad, 


that the Judgment of the: ‘district court be’ 


for the: Plain, Livingeton fon 


delivered. the pinion of 
dank, on fir Court,* ‘The ‘statement, of, facts. in, this, 
ahews, ‘thai, the appellants became owners af 2. 4 
| gumber of shares of stock,: in the, state 
admitted as “stockholders 
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of. what would cange a, forfeitare by 
189. visions of law,’ suifictent to-aathorise thie: 
Boas courts to grant telief. 4 
the payment of the. second 
a instalment of their bank shares, in consequenge 
any: case, invwhich it might not ponkde 
asked, whenexer slodcholden. ssablede 
no_matter. how dong. alter tg. 
ted by, making individuals. punctual 
shod\d grant: the, remedy 
= prayed for by the plaintiffs, and this case be. ag 
"distinguished from-any other, Which, might 
inability in stotkholders to meet their 
at the time aud, who 
 gtterwards able’ fo ‘it would 
a repeat: or reduce to-nullity,, the | 
tion of the, law ander which the-bank' claims 
forfeiture. Sach: a decision, ig. our 
‘an open violation of 
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“The plaintif(’s object is the regcigsion of Ferien, | 
the sale of a negro woman, wh po 
from the defendant, on account of her big 
to tobbe being i in the habitof rup- 
ing away, Sand attacked: ‘With. a convaleive 
disorder,: ineurable iv its: tatite, ‘during which 
As ‘every. time pear the grave. He avers 
“that. these edbibitory defects existed, in 
knowledge: ‘of ‘the vendor, before the 
The general issue was pleaded. “There was - 


osed 
Caroline to herhouse, with ap iron collar and her 
‘tied, and told the she 
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whether, aa she:sqid, they, belunged to the depo, 
nent, or sume of people... ‘He that: shay 
had ron n away several times. The 

depondnt ‘came. on ‘hoard. of the: samme’ vessel») 
from Baltimore, to | New-Orleans, witht, Gare, | 

‘who, during the’ voyage, complained of | 

"being sick: -and, of pain in herside, 

Martin. deposed, onthe 48th, 
ak aie. 48 17, at midnight or one of the clock; he 


affection, shat he: her fog, 
forty- -eight honors, when she recovered, avd 


4 “dpfendant an, iron ‘ool. op, ber, be 
cause she ranaway for. ight. Mays, Ble: md 


Taoroix, deposed, that, during | the. 
by by steric fils, which rendered her 
“for several hours. The: first time lie saw her, 
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aud seated in the nervous 
'Prevot’ deposed, that Caroline, ve 
4 dix months bis sevice that Till, 
luring: thar tinie, oF four’ fis, apy. 
lasted two hours, whit 
a “she was unable to do any thing. 
Mrs. ‘Goiffon ‘deposed, ‘that she is is 
the defenilant’s ; ‘that slie’ has” Caroline 
for three years, she.was the nu of the chil. 
dren that Mr.. atid: Mrs. ave: 
sense to suffer near them: a servant cked 
| ‘bad disorder that’she never lew her 
bat once: when ‘she “was, absent for 
Miss Reynaild is 2 relation of the 
four years, always healthy. She‘only 
once, dnd’ Was) Absent fof 
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erred. “At is the’ doctors, examined | oneach 
Bide, disagree as to the curability of the disor: 
der. Certain. ‘it is ‘that, in the. language, of 
“difficutt and interrupted;:that itis preeumedthe 
‘bayer not have boaght her-at all, if he had” 
‘beet aequat ated with the defect.” Civil Coty | 
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: _> payee. and_in- 
of a lost. 
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COUP This is'a suit broaght by: he appellee, 4a 
Who Was, plaintiff io | te Court below; on a lost| 
note,. note of hands ‘stated to have hy. ‘the | 
defendant, pityable. to one ‘Pierre Darive, andby” 
regularly transtorred’ to: the plaintity for 
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tue s STATE “or. 
‘described in the petition, are proven: by. two 
witnesses 3 but neither of them was acquainted 
wiih tire band-writing: of the alleged drawer,so. - 
to establish the ge-uineness of his signature. 
“Chis fact the plaintiff. offefed “to. prove in the 
district court by, the testimony of the 
fndorser, who was‘rejected by that court as an 
witness, and, to’the opinion of the 
jud thus rejecting him, a bill of: exceptions 
“was taken, of the part, of said’plaintiff. ‘On the 
propriety or incorrectness of this. ‘opit 
deem it. unnecessary to decide, a8 it is believed 
‘that theaecord contains, independent @ihe 
of this rejected witness, ‘sufficient 
dence to authorise a judgment against ‘the “de- 
fendant, viz. his acknowledgement,” a8 proven. 
_ by one of the-witnesses, that, he had mad@"the 
4 4 oh in ‘the: plaintiff’s palition: 
4 injury can result from compellin the. defendant 
pay, in the ‘manner decreed the comet be. 
| dow; as. security. is ‘the: plain 
against! any injaty or loss}: which Ge 


] ened, of the court be 
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“The petition charged that plaintif’s slave 
dence Was beaten ‘wounded by the defendant’s, 
that, he, died 5 that the defendant’s. 
tried, therefore, aad fount guilty.» Whereforg 
the plaintiff claimedthe sim of 4200 dollars, 
is value: said. stave. ‘The defendant denied q 
the, allegations in the petition... 9. 
by the: plaintiff to visit ‘negro boy;. whom) 
4 > received a severe blow. on the head, with somé™ 
weapon,: supposed tolbg a laden whips 
examined. the wounds. anid discovered’ acu, 
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‘bone. bare the, whole length, of. the: origionl 
wound, but. wiiite not able to discover any 
“ture. Phe boy was in a state of, ‘partial 
and compitte delirium, Although; the imest 
attention was paid.fp the boys.and:s third dee 
tor was called inj hedied about three 
‘Dr. Webb’s deposition ‘is to,the same 
‘Joseph, Given deposed,,that plaintiff re: 
sides in Kentucky,: and-came (own in. aikeebboat 
with several slaves;.as oarsmen, oue of whom 
was the one, who is the subject of the). 
suit. -The'deponént was present at twoorthree 
interviews, 1 the.plaintiff and» defendant 
in one of dich, thn 
trial of the defendant's. slaves the; 
dbserved, that he, believed. his boy. had kill, 
ed. the plaintiff's ;° that. was hard, for they, 
to, loge his. islave,and wouldihe equally. 
to lose his; that, Mrz \'ortia, 
whose house there was froliey: in*which.the 
was killed, was.very wrongly ip yellowing: 
-the frolic, and he: would make: thes 
slave. . Onthe qross,examination, the deponent, 
Observed first interview, was, at,dhe. 
\fendant’s, where the. plaintiff. weni,to. demand. 
his slave, and was informed the 
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sat Day’e Hotel. ‘Ther defendant: 


slave'to be 4200). dollars.” ‘He’ said ‘the 3 

“Serie dofenilant speaks ini! English, wall 

“Hampton deposed: he was a lll 

the plaintiff’s in Day’s hotel q te 

tind ented the defendant say believed 
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“slave which cansesidamage'te any person should! 


slave Was introduceéll, notwithstanding the 


* is\a tase, in Which the platntitly 
to damages, fur’ ‘the loss of ‘hig 
Belonging ty the’ defendant: 
indemnification, is founded ow” 
22d’ cectivn of the Black Code; ‘Motive 
Digest, 629, Civil Code; 40, art: 
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expressed “to” “vequire’that tie act of 


* This opinion’ was delivered at Jaquary term ; 
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the: plain offeredvin ‘evidence, ‘fie record ‘of 
prosecution cand cohivietion- of the: slave. of 
a he the offence which, 


oF rit STATE, oF 


tochave caused: the. damage complained ‘ofin His 
pelition, and: ti being: admitted iby 


the. defen 
ot) 


it, and athe plaintiff, would only: have | to shew, 
the extent of the injury'déne 

Bat, we are of Opinion that this” 
was erroneously ‘admitted. The ‘general: rile 


proseéution, cannot ‘be given’ 


thevoffence, ‘of which. the’ party 


“The-veasons in support of: this rule 


in ‘the civil action. 


| i |. therd be-sound reasons for the rule, it cannot be 


eamtonded, with) any kindof propriety,’ 
an exception to it ; 
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URejecting the record of the ctiminahp prasecn: 


~ in our, ‘opinion, tor sitstain. his 
They‘do-not carry with them-any' ‘evidence that 
_/ the, appeliant: knew the. fact,of killing or any of 
the circumstances attendant on its: for.any, thing 
that appears to the contrary (admitting ‘that aif 
eee _ did take plage), it may have happened in.a many 
ner which would.release the master from all re, 
nial, prosecution, for the offence of killing, 
always. presumed to, ‘have been done feloni; 
ously, and. the proof. of, innocence must be made: | 
“ont, by. the: person charged: with the. 
in acivil action for damages, it ig believed that:#. 
ought, (0 bé:equired to shew. every 
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“creed, that it be reversed and anvulled’s and 
further adjudged. and decreed, that. judgement . 
*pe’eniered.for the defendant with 


legislature, and the provisions of the civil code, 


“gh of their’ as neither 
doubt nor: difficulty. This. action being brought 
__ by Steel to recover the damage sustained bythe 
‘death of: ‘a negro. slave, killed, as-is alleged; by 
"the. slave of. the ‘appellant, the. only: facts: ne- 
Gessary for a recovery were: 4.) owaership;: 
plaintiff, of ‘the: slave’: ‘killed “Qe that he 
“came to: his. death by the a slave, 

property. of the defendant. ‘That the: 
was the owner of the slave killed, is fully prox. 
mor. was it controveriéd: 
tion, then,.for consideration was athe Slave 
killed, or his death caused, by the 
 defendant:? This fact being established)” and 
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duced by. Steel, the plaintiff, on the, trial of. ther) 
¥ cause below, calculated to establish (hese facts?’ ai j 
It is proved that three physicians were-calledin 
‘attend his slave, who.was found in a state ot) 
delitiam, from a wound received: on. the head 
the skull was bare . for some inches, and) 4 
eee wound so severe that doubts were entertdii. 


ed whether or not the skall was fractured 3 that) | the 


effort was made, medical skill’ reds) 
dered ; but: in vain.’ The: boy. lingered one’ Ca 
cr ‘two, and died. ‘That he died of hie 
“wourtds, is. proved by both the physicians exa- 


mined as: witnesses ;.that the slave. was: killed 
came to ‘hie death by wounds, inflicted 


violence, with some weapon -of destruction, ‘is 


Where, unaided ‘of the. party, 

mere’ ‘presumptions, added such facts,’ have 
required éven the life of the acctsed, as neces: 
to-thie'ends of justice. ~Tn the cause, how- 
_ ever, before the court, we: need not bring to our. 
presumptive evidence ; ‘for, we have ‘thei 
facts in’ proof, and which are. relied on, as clears 
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‘abort time after the. death: of.the-slavey. 
of in.the depositions of the ‘two physicians, thé 
abandoning the. slave, commiting 
the offeuce,; to be sold fop the benefitofthe 
| Cageaux, was deemed indispensable. oThedes 
wand was made, and written motice. served. 


the impression, that. the admissions of the de- 
fondant were of vague, loose, and:unmeaning ; 
conversations, And, it is apprehended, this 
view of the. subject ‘grew out’ of the imperfect 
manner, in which the testimony “was presented, 
to the consideration of the court, .by the gouny 
tel: for the plaintiff, .. The counsel may be induk- 


Keeping ia view the fact, 
lished; that: the death of the slave had-beem 
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tetrupted,: except for moments,’ till’ 

Which™they were made, it is ‘huinbly ‘comm 

ceived a chaih of rational ‘and connected ' 
furnished;' too strong to be: repelled -by’ any 
proof, that:there ‘were’ two or 
“Between the. parties, and in’ two. 
the» adimissions Felied ‘on’ were - male 
first instance; they. were atthe 
fendant’s own ‘house, whither the plaintiff 
gone, not: ‘to’ ‘Compromise, as: ‘was’ ‘intimate 
but to demand what. ‘the law 
required’ shoald be demanded, pay for 
dtdnaige’ sustained. ft is not ‘to be presiint 
defendant, it in his own house, and thu 
"pat! on hie’ guard by-the demand made off hit 

would be sutprized: ‘into any idle, or 

not warranted by fact. But, 

the sake” of argument, that the ad mig 

sions of Cazeaux, at‘ his own house, were 
guficiently “solemn, or advisedly made, | 

follows ? “In the language of the witness, after 
served with “a copy of the Written, le 
 Cazenax declinedw final answer th 


ty 
ia 


4. gre final anbwery might: 


ever,. in: the morning, at: Day's hotely afteria 

Right’s-reflection, and.in the presence 
thattone. witness, the appellant: againacktiows 

| ‘edges he was satisfied his boy: had ‘kills 

‘Thus, then, upon two: different 

and under circumstances of theamoat 
impressive character, we ‘have these ; ‘deliberate 
¥olontary. and-unsought: ddmissions,,¢ Andy 
what is their, character? What. ‘sironger Jans - 
guage could shave well, ‘been used. ‘im, the.ads 
mission of the;qnly, remaining fact, necessary 
recovery by the defendant, to wit, that his’ 
damage, had been. sustained, .or caused, 
dlaveof.the defendant?;; Upon,one occasion, Cay 
zeaux. admitted, that he believed his alave be 
killed Mr. Steel’s boy 
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Buch ithe this evidenoe, aod: 


thaw’ thie sewn: slave; ‘had 
tithe Giving the’ party makings 
tient, ample “opportunity for that 
to 1 men with 7 

pretation -wordd used inthe” 
by the witnesses; fo strict’ 
to thént a fair and 
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facts. ‘Suppose the defendant bad, in so many. 


words, admitted the fact, that’ his slave did 
fill the slave of the appellee,” would. thabliave \ 
ig Been a more satisfactory or weighty admission 

than to have said. I believe, of 1 am satisfied 
did kit Can any: doubt. be 


of thieother? Add this fact to those alrendy 
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If to kill,or so to fer 


dees not come within the. provisiows’ of 
dhe law, that declares «that masters ‘gliall be 
‘Bound toindemaify those who shall: ‘have suifer- 
damage by. the crimes 
«their shives,. and_ that, independently of” AS q 
masters stiall be bound to indemui- 
these who shall suffer any damage from such 
“crimes or. offences,” may ‘it not be asked, what. 
“@ass of cases was.contemplated to be embraced 
bythe law? ‘Ts netthis enquiry solved in the 
Jordan. va. Patton, 5 ‘Martin, 


case, the fact upon which the court de-_ 4 
favor of the plaintiff, was an admis: 
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by, - 


slave of the defendant, by some ‘weapon or in) 
adequate to the destraction. 


ih the case, now, before the court, death, 
from the infliction of wounds by some 


quate implément or weapon : the 


“the killing)’ which. indie, court to 
fase awarding damages. 
it is not. deemed at all requisite to question them 


where: any. thing is. alleged, | inducing a belief,9 
We, that, facts attended the: transaction, not ' proven, | 


in thig case, even intimated that 
any oue fact exists calculated to weaken theiad 


record calculated to influence, the mind, 


An the opinion, however, in 4 
the court, seem to require, | ‘that all the cir 


Although, it does. not appear, that this wa a 
"required in the. case’ ‘of Jordan vs, Patton, 


of. ‘the: position, applied: to. cases, 


missions of the, appellant, or, the of q 
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well rale of laws). the ole 


the party is to be’ taken togethers 


TEs 


edby the: ‘application of thisrale: 
© It may, with justice be premised’ 
examining all the facts fond in admission) 


fy 


4 between the parties: torelsewhere; has the slight’ 
q est fault or wrong: ‘Deen to the 
 -himself, or his slave. 

“Surely be jut, ini oF 
civil Gases, to presume “where is 
«alleged or imputed, 
‘Had’ any facts: in this “cause, 
to weaken the claim of the. appellee 
of éxéugé the sk:ve of the” appellant 
_. the killing, should we not Have beard oon 
their existente? Bat, Tet us 


“After admitting that he believes his Boy, 
> Biirton,, had killed Mr, Steel’s boy,” thie’ appel 
dant, iti the first interview had With’ the appeliee, 

‘and at the’time of ‘this admissions added,” “ that 
it was very hard for Me. Steé?'to Wose his boy, 

4 ‘and hard for to give ap 
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whole‘ admissions: by the defendant.” 
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for garbled, rights might be compromitted 
Would be saved by preserving the admission en 
tite: “Nor will the appellee’s case be weaken 


4 that at period, “ieither in the” interviews 
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appelles or his’slave, but onthe, contr 
that it hard: case. declaration | 
also shews that the appellaat was reflectiag (age 
@mthe duties enjoined by law, ant demanded 
adversary) whether he should pay the: dae 
sustained, or abandon” his’ sleve ; 
What was most nataral'te most men, under sim 
or-expressed, as to:his slave having perpetrated a 
the was pretended that the 
that have justified or excuséd the outrage, 
| defendant, at the same time, proceeded 
“4 


had the frolic; was in the wrong, for suffering 
ity and that (the defendant). would make 
Fortin. pay for it,” or remunerate for 
indifferent nor idle in ins 4 
-yestigating-the whole transaction; and that he” 
ascertained sufficient to feel. satisfied. 
the lowe mont lintel tht 
ould make Fortin remunerate him, who had 7 
improperly suffered the negroes to frolic. at bis 
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_ Plaintiff Their was 


to recover the'damar 


believed the reporters fuppish 
where, in addition to. the, adinission. of factsyit i 


also, he assigned and established. 
@ “dition to’ the evidence:and admissions, iow be- 


4 7 would be without tedress? 
to-defeat the claim ofthe pint 
and the most valtable, and wnoffending of-onr | 
slaves, may be daily murdered ‘with: 
To vain; may you pursue and find. the mur- 
 dever at the mansion of -hislowaet, and‘thére 
bo told; «itis true, sir, 
killed yours ; it iw a *hard*caée! on ‘your 
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Opon whieh the admission is: madesehall, 
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ent palliation ‘are. alleged’; ator, is fault of 
‘neglect, imputed:-to ‘the slave killed, oF ‘hig, 


pay for Noveiréunistances:of justification): 


_ the’ evidence and. admissions ‘adduced in 


Case,*moré is required: to” justify. recovery for 
the damage that. is whieh | 


“plaintiff To this respect, his-adversary,. bail 


the decided: ‘advantage. The plaintiff was, 
stranger, proven to be ‘temporarily in the: 


trading ‘voyage, with élaves for his boxfy 


the’ defendant» was at home, surround~ 

friends, possessing all. the means to 
mind:as-to the facts of the 

tional weight and: consideration. 


» 


the: case.under consideration, no sugges. a 
was: bebind,<or the, power of th 
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7 sdence..in his, power, what 
San thatthe thus adduced by fair and . 
pational interpretation of its, import, should’sa- 
| the mind of the, existence ofthe factsy:ap- 


examining the testimony before the.court, 
is worthy of remark, that.all the 

for. the-defendant was presenty.and 

‘cross examined the principal: witness. 

cause. ‘So.that: the. inference, is but fair, that 

alll, was.developed, which had a bearing.on,: the 
and nothing is found either ia. 

examination in chief, or cross examination,.cal- 

_veulated to, weaken: the view. 2 

q q that the slave of the plaintiff was killed: bythe - 
of the defendant? » Can. one. man kilt 
without committing a crime or offence? 
no circumstances appear calculated. to 
or palliate the killing, how, can the party avoid 
recovery for the damages 
given by law Jn thecase of Jordan 
_ Patton, however, the court. did not require 
the. establishment. of any crime or.offence, but — 
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truth or falsehood of controverted ‘facts; 


mathematical or absolate certainty ‘is seldotite 


probabilities on’ the oné side .or'the 


ee “The court seem te attach less valte to the 
of tte! patty, "in this 


hide that) judges’ im forming théit 
of events, atid in deciding upon’ tle | 


guided by the-rales of ‘probubitity 


be Obtained in’ haman affairs, atid patie 
informing their -opiuin of the trath of 
should be: regulated by thé superior 


of these™ probabilities te 


Applied’ to the. affairs of. ‘ite, | 
"pence to which the observation: miade, 


preponderates in favour of the 2 


their being ‘extrajudicial. Although ‘the “iit 
be preférted to the’other, ‘ yet if iv 
settled that either, when voluntarily made, 
deemed the” highest aind-best sort of evidendhs 4 


whether made in civil ot criminal cases, 
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whether made before or after the. commencement. 

of the gotion, bettier. before arresty op after; 
whether in writing,.or by paroles, 

Espinasse, 5. 9, and cases cited. Githert, 137 
Hawk, P. The court have-only: to 
the: adinissions. are made, freely 
without the. -excijementof hopes, or, feard. ae 
the. wholes, that mis- 


| 


Yet far. has ‘the doctrine, on thig been 
dt. is now. a..well. settled,.rule., 
dence that facts disclosed, , in. copsequence of 
confessions obtained by, threats, or, promises, may 
be.gixen in evidence, because they .mast,beim- 
q mutably. the Same, and Justice cannot anffer by 
2 Espinagse,, 520,, and cases 
to: admissions, thereis jalso, andy 
and wellsettled it is 
would conclusive, im favor of 
| Notipaly, is\thats good. evidence. which, the 
party has been heard to say, respecting 
“thats conversations which ‘have: passed. in. 
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admitted; gpod evidence, and such is the cone | 


defetidant, tn his presence, with having 
iis, the. appeltec’s stave; and such a 
tation pote uncontradicted, it would 
whiiely found a feopvery. 
Deen Charged, and the patty. 
“It is not’ deémed necessary tb’ fatigire 
with the gréativatiety of ‘cases i 
subject of parole admissions. 


: 
fally collated: and commented on the write 
that it is only to those authors 
the “referred; to furnish: ample 
OF the peieciptes Iaid'down. ' Philip’s Boil 
to. 80. Prakte’s Evi. 74, 40. ‘80... 
‘bythe: plaintiff ‘is one, which, thoagl - 
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ot subjecting, the offender to 


When~a slave: had been 


juriepeadennes it is there'called 


actio. “The word, mowa being used by the Ris 
Man jurists, to designate the offending. slaye and 


fal perusal of the, Roman law wil} shew, that. 

tinder ,the. civil. law,, that. action could only be - 
in cases. when the injury, 
the slave, ‘was of the nature of. private. wrong, a 


~ 


the law required that he shogld be 
d inthe same manner as if he were a free: 


thi action to the man, who had been injured by. 

hie act of aslave, who,/by thatsameacthad¢om- 

plavey doomed to-he sacrificed to the Nengeance 

society, was deemed a sufficient. hardship. for. : 
she owner, without adding {p it-the- penalty of 
paying, also, the person injured, and because, & 
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ment, appears clearly irom 

stipulatio’ mowis solutam mon 
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Distt. rear to the bn é subjected to'it to avoid 
= cuniary obligation of Compensating the. injury t 
by the abandonment of the offenditig slave; 
“not exist, in cases ‘where the slave is either’ re 
“to death or senténced to a long imprisonment ae 
shallnow proceed to. prove, that our: q * 


have changed ‘nothing im the ancientja 
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risprudence, and: ‘that they’ are werély declate 


i 
tentively, we shall find: that it relates to dama- 


section of the Black Code, Martin's Digest; 
the owiters shall be bound’ in case, 
or other damagey ‘caused by their slave 


tory of the former law. It is ithe 


glayes, besides'the corporal panishment incurred 
bythe said slaves, to pay ‘the. said damage, 
Jess they ‘prefer to abandon the’ ‘slave or slaves 


done to the property of individuals, ‘by the 
says,” “ in case of robbery and other damay 4 | 

: ges,” we ‘are not permitted generalize’ that 
ary to proprerty, because, We find immediately 
after that, the owner, ‘thus bound, may always 

liberate himself. by the offending 
“glaye to the person robbed.” Does it not fol 
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fesort Yo this‘kind of action’? What! doce" he 
demand? Tobe compensated either by 
iy'the abandonment in his favor for: 
the loss experienced : but the’ Taw says ‘that’ the 
stave may be ‘abandoned to the persoa robbed: 
‘Has Steel been robbed Of bis slave?) 
"This is'a’ penal statute, one which pe: 
cuuiary perialty. Must’ it “not be 
strned;aud must ‘not’ Hie; that invokes its provi? 
show ‘cléarly that his case's embraced by 
| them’? “Has'the plaintiff done 80? “No, 
order to render the which ‘he felies, “apt 
__ Plicable to’ him, the court’ must’ eiilarge the 
tate aud say’that ‘the expressions, the per 
| fobbed,” a phrase ‘that has a distinct’ and. 
a ear legal’ meaning, was: intended’ to designate 
every, other class ‘of injuries.” “That it 
1 also, “ the person wliosé slave’ has’ been’ 
| or, the person who has beew slander: 
a constraction would do violence to the 
Ietier as well as to the ‘spirit of the svatute, 
because thé ‘words used’ cleat, he 
and distinét ‘signification, which cannot ‘be 
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evident: that. the, word: robbery ‘was. not used 
doconsiderately, singe it is, also, used: by 
Boman, jurists, when legislating on the same 
matter, Had this kind of, relief been intended 
granted to-exery. ‘person, | 

suffering from. the acts of a slave, ‘without any 
the nature: of such ‘acts, if was 
.. easy for the.legisJature to.have expressed thal 
intention. Bat, A.ahall'be told: that 
) give to persons injured by, slaves, 
the relief. songht for by. this action, even, q 
that. injury resulted from, crimes committed byw 
slaves 3.and: subjecting them to-capital 
And my adversary. will eudeayor to 
‘a that assertion by refering tothe Civil 
Sly ant. 215 where. said that 
lently., ofthe public punishment, which may 
q against slaves having committed deg” | 
delits et des quasi délits, their masters-chall be | 


bound to indeanily those; who shall have suffer. 
ed.any damages from such offence ond quasi 
fences. Twill examine this article and it will: 
contains nothing from which, 
: opponent can derive support... He ‘contends 
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injaredt a Fight to cliitn 
4 “jp all cases whete-suchy- public ‘are 
inflicted ever for critnes’ pauishablé eapitalby, 
Bat the very: ‘next “arttele “eolle 

master, however, may divchargehimself 
by abandoning his, «If the 
tor had intended: to speak of 
by using the expressions “public 
would have been aware thdt whew the 
from which:the injury originarei), way once 
by death, it was tol ‘that 


4 the master might discharge hintself 
| sponsibility ‘by abandoning: his’ slave? OTe, 


abandonment ‘here! ‘Under our’ laws; slaves; aci 
cused of capital crimes, | are’ tried 
summary manners “The a 
‘crime of that kind: is inthe hands of the publid 
how ean le be abanduned 
how is the:amount of théinjury 
determined? the: parties’ 
daly -be-done by a competent tribuual: 
regular action. It is only when that’ has beet 
within three'days.after judgment. Civil:eauses 
not proceed here as rapidly as 
secutions, particularly when; the -accased. 
fave. in that the ublicy 
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4 : adversary: deaf 
will have taken: place many. nonths previous 
the renderingof the, judgment after 


“the damage, sustained through, ‘his»acks 
Whereis the yessibility of making this choice 
?, Can he:spvtender 
who.exists no longer? How, eamthat constragl i 


consequences sould vesnilt: And! wgain) 

suppose that, duving-the pendengy..of, 

actions, the slave, whose,act: hed given: rige 
_Was;to die, will itsbe contended that. the‘action | 
be maintained 2, presume not 


of that. part.of the, lawsawbich gave ‘him the | 


embraced by the provisions: of she::blagdp 
or. by.those wif. the civil lawy: and 


.oHaving shewn, that, the, expression. publig 


of, the, slaxe him,, or pay 


be given, to whieh sich 


_ the,penal.law, places; the; partiesiih fa. 
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privilege: of discharging y 
The same atgum@entiapplies in'al ca 
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to the soundest: principles, that 
‘dhould: guide’ a’ tribunal, ‘in, the ‘eonstruction'of 


a 


he 

enforced; that is ‘not repealed: by, repug- 

vant ta, those of the civil code. Iu the black 

‘art. 20, ‘where* the -law-giver says, 

sides corporal” punishment,” “&c.’ in’ the: Civil: 

“€ode, 40, “art. a4, legislating-on the same 

‘panishment,” &o, it is not more: ‘than probable, 

“that he’ intended to convey: thesame meauiig, — 


whicl he already expressed; in- an other 
code (both’ are work ‘of the same anil) 
and’is it not natural to believe, that if 
words ‘were not ‘repeated, it was probably, 
| owing to’ ‘their' not‘ being immediately under 
of the legislator? But it matters wots the 
idea’ was in his’. mindy, ind it 
identity of ‘the: legislative ‘will on the’ ‘eubje 
of the noxal- ‘action, though ‘the enactments /of 
thie twolcodes are not ‘worded alike, 
to prove, that the provisions of ‘the lawé, 


= 


» ‘ Ad 
2 


enacted. im the Black Code, ‘ity 


pice 142, that * if any: crime or offence, not capital 
Vehall: be committed. by’ any vslave,: he: shall he. 
befurd a justice of the peace, and | 
three: freehulders, who shall, pronpuuce.a sem 
‘tence on thé said slave, which shall inflict 
_ poral punishment, which. to the | 
wa have the true “defuition of the 
gidlator of what he ‘meant, by the words “be. 
| sides the corporal punishmenty? used an: ‘the 


22d art. of the same code. They relate only tp: 
not capital, and when the punishment 
‘shall not extend {o the loss of Jife or 


~ It explains. also, by very natural analogy, 
the expression of  pablic punishment,” con, 
‘tained ‘in the Civil Code,’ We find in two.ar, 
titles of the Civil Code, 382, art. 22,40, that 
magter aay abandon. bis slave. who 
public auction, in ‘order that 
prison, <ander-a prosecution ory if: he 


: 


chpital offences Ta the: Black: Codes 
‘gon; unless by. accident, or, in, the pf 
Aesth.” 

the petition, of the plaintiff, it ig 
that the aggre Benton, the slaye of the, 
dant, ¢ guilty of killing Mie slave 
of Steel.” so; he must-have heen.sentenced 
| tordeath, under, the.. fst article-of the Black 
And.in either, of these hypothesis, it 
tat be may bo pas the damage 
through his‘act,. Let it not he 
negro.bas not been;senteuced tp death, byt 
ooly..to imprisonment to. that 
there is ‘no proof of that.allegar 

sions and. presumption, on the, contrary, wonld 

| lead, to contrary. conclusion, NOW, that” 


death... He was found guilty of Killing 
follows, that, he been, sentenced to 
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prondiitice sentence to that effectpwhich 
‘lready stiewiv that: kitting’ bye 
Wasa capital! offence; by } 
Been foaid guilty if yor Wen 
We intist thave*been acquitted, either 
thé took “place ’in “étie of the 


he was: Tanocent ‘of the Wet ‘in: thé q 
punisharént,’ to ise the Tariguaze: 
Code,’ or public punistiment, ff we 
‘whe Civil” Code,” you mist fail ing 
‘Your's Action: “for, the. kind of redress you st 
ineiits.” ‘You catinot separate them. die | 
precede, aud t6 entitle yo 
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inseparable difficalty’ presented td your success 

inthe cause’ by the want ofasentence te!pubs — 

lic-punishment's ‘you would: hob 

oft bib mastery "had! killed that: of: 


have, believes left tio “one ‘argamicnt 
q ef my antagonist ‘unanswered, ‘either’ of. 
7 mrged in’ the arguinent on’ 
4 memory, froni the: te 
remaine nowsfor wwe to' speak 
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deemed inadmissible, by this tribunal, there i is} 


to npprehenil from this’; forpif the action, 


declarations of Cazeaux asiclear and explie 
city instead of regarding them as they did 


evidence 5 and viewing them in. con- 


ofthe: slaxe: of Cancanx, excepting. the 


be sustained .unden our statute, confesi 
‘sion of facis, fcom. which the plaintiff.can: 
noiadvantage, cannot be very: prejadicial to 
Mabored: myself under the same ereory which@ 
that the, plaintiff has: mistakes. ial 
shay, should, the. court, opnsider | 


= 


former decision’ as. lease, indefinite, emtrajudi-| 

confessions, : jhe; must sneceed.:- This eretr 
atiges frou not. cangisering those declarations ip’ 
theiryprpper light, isolated, and. unsupported by 


pection with other. facts, always bearing on his 
dndginent ‘but which cannot ‘exercise any 
on that of the court; since, the record of 
‘the conviction before. the . parish court, being | 
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motra. word. of testimony tending, to. shew, that 
Benton, the acoused slave,‘ had any, agency.in 
/gausing, that fatal event, the ‘absence of 


testimony, we.resort to the petition and-answer, 
ft. willbe ‘seem: that the allegation of the-oue 
tend to: prejudice the cause’ of the plaintiff, 
admitted ’as facts, and 
/most positive denial bas pat the plaintiff. .torthe 
strict proof-of all. his ‘assertions. After 
preliminary rewarks, thought necessary 
to make in order-to divest that partof the 
ject of the-exagerated importance atfached-to, 
by my adversary, 1 will, prodeed: to:lexatine 
What ate these extra-judicial declarations. 
will nt be denied thatthe 
(matter withouta suit. This is evident: fromthe. 
[testimony of Joseph Given, whose very 
[have used. ‘He adds, it is true, that Cazebux - 
having couversed with the plaintiff onthe sub) 
ing the note to him by Steel, 
questing an amicable arrangement, ‘is proof 
the that he must have been conscious of that inten. 
the @ tion on the partof the plaintiff ; and that he 
hsive considered all that passed: 
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Yhistakes of law west “dreads, resortety. 


this slave not: hebilate that 


Fane, 


courts of judti¢e. ‘Let ug supposepthat | 


comer. “Wn order to avoid'tlié expense of suit,-inetem 


Welly (wilh you takesfive: hiindred 
and that his offer had been rejecteddy | 


ed-the Jegitimacy Of'the demand: made 
Would itptove that Steel contd: \maintain shige : 
_action,: cand. wasudntitted ‘to crecover the 


adversary will uot contend that the evidence! 
an offer woald be decisive against 
of a: suit ‘subsequently brought 
-  Gazeaux, when conversing in.aclanguage whieh 
the .witness says 
effect inthe , of the cause. 

believed. his boy.. Benton, -had killed. Adam} 
boy,””. \Cazeaux, further observed, that 
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Alexander, Forlin,..where the, negro: thie’ 
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make him pay for it, or Fast’n 7 
for his loss, or words to that effect.” “The 

same. ‘witness adds, that this Yok. 
4 plc ater the trial in. the paris cou 
the belief. of Cazeaux” sufficient to 
Vie liable, under the’ law Nothing is said 


‘a8 to: what has induced such a belief; 


we: may -infe:, from the. declaration ‘of the 

that i it arose from the testimony,, given in. 
the | trial at | the parish: court, Since, this comver-* 
q tation ‘took place, subsequently, to, that, trial, as q 
‘the: witness informs If ¢0, ¢ could. a belief, 


produced on, the mind. ,of, by testima- : 


| could: ithe: elief, dp, the evidence. whieh’ 


this egurt: has rejected, operate a degision. whieh 
evidence, itself,.when offered to, the court, 
not produce, Cazeanx may have heliew- 
ed, that, his negro had killed the, slave of Steel 
himself as. not bound to remuperate Steel | 
his loss this appears to have heen t 
fact, since'be, finally declined the propositions, 
contained in, that note. What ‘is siated, in. 
the other part of. the conversation, surely. 
‘pot be considered, as offering proof against 
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Ts the Wrench, need to | 


June, 


gannot render the defendant’ ‘answerable to the’ 


pay f OF it; oF for 

‘loss? Certainly walt; “Yor wag" 

Court cousideréd il hs to Loose andl 
“Behave any Weight int ‘théir® AN ‘the 
wili fall to the ground, by ‘a reteretics: 


the Of Joseph Given. they Will 


fotind to have ‘used ‘by tie 
to expieis the idea, which ‘the words: 
in his Broken Hnglish; ‘had convey 


‘that, these! expression Ta: am: 
order t xpress the act. “of believing 
"forts a phrase ‘truly and iddiomattcally English, 
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of eakin never w ‘be 
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with difficulty. 2 foreign idigm pers” 
in that first state, of kuowledge of a a 
their meaning, | the langhage new! 
imperfectly acquired, tranglate 
own, ‘Taking t this for bow would” 
express ‘the i a altribated to Ca 
gpaux, which he ‘supposed to to have been de- 


th the applicability of much of the gtougds relied” 3 
gn.in the defence. “The first of which i ip. an 
to establish, the. principle that | the 
ve no action of damage for'the private. 
Injory the offence, from which the injury 
furnished the Roman jurists, by the cou 
defence, is, that the. logs of the slaye, Commits 
of this position and boy far it.can he made.tp 

the. positive enactmente.of our copn- 
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Dist “the opposite assume 
person, from whom damages. are claimed, 
may always liberate himself" by sbandoatig 


offending slave to. the person robbed.” 


for the sake of argument, that this. enbject. 
was to be exclusively governed by. the Black’ | 
which, however, i is not ‘the case : neither 
the letter or “spirit of. the statute, justify 


five days from the day when the sentence shalt: 


Before the appellant, therefore, could derivg 


applicable to the ‘case, must. shew ‘that 


entence prononneing: the ‘pablic 
put it out of his power toabandon his’ slave; 


ander the provision of the statute. 


the only seateace before the 
“adverted™ to, either in arguaient ‘or in’ the 


is a sentence of. imprisonment, | ‘nob 


not put it oat of his. power to abandon hia, subs 
ject to to the’ use of the | 
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| 
that, under the provisions. ‘of ihe! black. | 


constraction unless the abandonment be 


any benefit from ‘this provision, ‘even it it were | 
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have: “Alluding of course! 
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tty ‘prior’ to the ‘adoption of the Civil Vode, 


he removed by adverting to its: provisions, 


“It is the last, aud therefore, the trae’ ‘source: 


Whence we ‘mast draw ; ‘Conclusions: 
“legislative botly could’ not) well 
“stronger terms to their in provid- 
ing for privaie redress, independently of public 
pouishment, “And” they’ do not confine theme 
a selves to ‘cases. of olferides( or ‘misdemeanors, 
bat, provide generally, for all cases of 
Whether the result of ctimes or Ciel 
*Whether-or not’ the article in 
code, providing that the master may discharge 
himself, by abandoning his slave to the 
shall restrict the operation of. thé 
general terms, private 
in ‘cases where the public 
| slave hasbeen death, is’'a question of 
portance, not at all necessary: exami 


4 Dor decided in ‘tlie present cast. 
The opposite. counsel has pro’ 


the court, that, because. the “slave was: vied 


‘murder, therefore, ‘sentence of, death 
to’ liave, Deen’ pronounced and because, 
death ‘ought to have been 
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execution ought, to baye.taken it 
was: put of the power of the party, abandon “| 
his slave, and hence, no 


bas-actually, been. Prononnced, ».aud. 
tothe sentences 


evidence sip .the, eanse, this court. hag 
done, aud then the other testimony . must be rey 


that the. alave.of, the appellant was 
taglly executed: parsuant. to Sentence, anf 
therefore, not within’ the power of the 


Cazsanx declares himself: 
‘that his..slave. bad killed purge 


Cannot be expected, of me, to occupy time 
in gepelling snch popclusions, from sach, 


case presents. itself where.gentence of , 


the record of the parish conti 


» fhere ‘aay. festimony int tie cage. ‘whi 


ig. the judgment for 
On the contrary, the wilnesees that the 


interviews betweep the parties were had afier 
in the patigh court, and after, Steel 


demanded pay for.the damage be bad sustained. 
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indedd have been ehatd task, 
hid boy hid suffered death sentence of the 
| court; ‘as thé Counsel for the appelladt feels 


itso necessary. for this to adil. 


too: not: duly: ‘touttary to the fact’ (fir 


Abe boy being dead!s-but the 

tu sive hin ‘up, even’ in’ 3 
tion of Which bis offence fad 
Ai he (whieh difers tirthis 


the patty discharge himself by- abandons 
bie stave « provided done “within "three 


a “three days after ‘the for. ‘the: 


hee 
he payment of ‘the’ ‘damages in nioney. 
@ 


Cazeauk bas failed’ to abandon, withih 


tn the coutt below; ‘and ‘he inust now’ 
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4 “Caweaux were made with the yiew, comprp: ., 

aind therefore inadmissible as testimony: 

"There is nota word of testimony iv,the | 


gent of the:4200-dollars damage,; which Steal 
alleged he had ‘sustained, (bears “no. stamp of 


interviews, suggested the, idea, of com 
present, when. Steel demanded.of 


geanx pay for the. 

legally to demand payment, ofthe, 
the amount of damage, can be tortured injo, 
jstice; thas the henignity of the Law. 
| been converted: into. oppression, by. 
all cases judicial process,.as. the 'on iy dem 
entitled to: the: ‘sanction of our institutions. j 
last ground, taken by the ‘counsel inde: 
ig not. an éxamination of the force and ef. 
of ‘the copfessions actually made. by” his 
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| of idiomatical phrases, which might have been 
4 by. his client in the. French language, : 


Tt is fortanate, for the. thatthe appele 


employed English, phrases:to those 
ng: English only, and such strong aud cons 
elusive ‘character, as to leave no. doubt or am- Ay 


ve 


Bigoity thie ‘phrases themselves their. 


Tested ‘as. ‘these. admissions Beth, bys. 


q to which the court has already) 
4 » been referred; © it, is’ himbly. conceived the 
judgment of the: court below must ‘be confirm 
cd, awarding damages to the plaintiff, Steel. 
That the: counsel ‘for. Cazeaux, deemed these 
“‘guthorities conclusive against him, is but 
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“orm, sraTe oF | 
the a ‘Frenchman, District, 
7 to be understood by the witness; and that 
terns, and made ‘conclusions; 80 strong 
and explicit, as to leave. nb. doubt on, the minds 
of, the witnesses, as to the ‘facts, admitted and 
a satisfaction of the appellant, of their trath. 
“The counsel for the’ appellant will 
“pardon me. for. declining a critical examination 
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to” \them or oubsiit 7 


This duty was ‘the on the 
have been ‘adduced, ‘because he’ was well 
‘aware that the strong ground: relied on for 


mente: of ‘the counsel i in the. cause, which 
“een submitted in writing, and can pero 
good reason to change the judgment 
"heretofore: given. It rests ‘entirely on certain | 
extrajudicial confessions of the appellant, drawa 
from him by a,demand of reparation for an “ak 
Teged. injury ‘to“the. ‘property. of the appelle, 
verified by-wittesses called (no doubt) 
‘express. ‘purpose of testifying ‘to 
favorable to the claim of the latter, which 


_ might be ex pressed by the former in conversa- 
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~ forwer opinion, amount ‘to. ‘nothing more ‘than, a 


belief on the part.of. the appellant, that the i 


complained of, was ‘committed by his 


“slave, not sufficient under all the circumstances.” 
Although no legal. objection exists to the. eredi- 
bitity. of. the Witnesses, as. nothing Aappears:on 
record, directly. to. impeach their: credit, 
“yet, it is thought, that testimony, Ahus given 
witnesses called'ou-by one party (as we believe) 
for the express purpose of afterwards Telating 


of the case to. autborise a judgment againet him. 


4 oath whatever they tight bear favorable ‘to. 

4 interest, ought be received with. | 

“heretofore in this court remain t 


Mor court, ona 
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oases IN rie court 


court. “This case turns entirely | jon a question 
of. fact. "The. parish jodge has been of opinion q 
that the plaintiff has not, proven’ that, on 


“able to give to the testimony, which: is volumis 
nous, itis not very clear on which side the lesti- | 

mony’ preponilerates, and we are. not able to say q 
~-that'the patis)judge erred. “He heard the tes- 


:  stimoily from the lips of the witnesses, saw their” 


eountenances and was’ consequently better. ena- 
Billed tovcome to.a correct conclusion, than we can 


be. case, especially ‘when the judg: 
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This case was. by this court, at Ja- 
~ the: costs to 
be the assignees of W. P. Meeker; ‘or that 
any assignment. whatever of the claims, witich a 
q said Meeker might bave on Wiliiamson, and 
Patton, or Meeker, Ww illiemson and ‘Patton, or 
either of them. was. ever. executed. or made 
for ‘the said W. P. ‘Meeker to the plaintiff. 
No assignment of any right or claim 
ow. P. Meeker and 8. Denman, trading Wie 
| der the firm of W. PY ‘Meeker & co., upon the. 
of Meeker, Williamson & Paitton,: af By 
the late ‘superior court’ of the territory of Or. 
Pleans, against Meeker, Williamson & | 
such. ‘proceedings were had. therein, as 
by the records heretd annexed. 
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A ‘ a | 
Master, Williamson & Patgon, rede: not ine | 
| webted to the plaintifis, or if indebted, were 
only ina small part of the for whisk, 
time ‘of the institution ‘of said 
ree ‘defendants therein were if insolvent. 
camstances, and. continued so, until the, time 3 
they “made. a surrender of their property, and. 
the plaintiffs inthe said suits, 
6. ‘The plaintifis in the said suit, in partial 
 tisfaction of the said judgment, ‘received frame 
the-defendanis a conveyance of property, which “9 
was set aside bys a decree of the court 4 
‘Williamson & Patton, ithe three seve 
guits, brought. against them by the plaintifigg 
had a “good and legal defence, which was + 
Tantarily withdrawn, ‘and in consequence there | 
of, the plaintiff's obtained the judgment on which | q 
“they now claim, to, the. of the, othe 
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the tial, the defendants of offered as a. 
Pp. V. ‘Ogden,’ a ‘partner. of’ the 
OF Harrod & Ogdens, who executed “4 
George M. Ogden, assignment of all’ 


grt 


STATE OF LOUISIANA. 


“individual oras a partner of said Bast 

7 “on the assignees ‘or the estate of Meeker, Wik 
‘& Patton, ant Williamson & Patton, 

‘oF either of them, He farther offered’ to’ depo- 
“sit 8100, or any other sum, which’ the’ court 
ight deem reasonable,’ for the diseharge of 
costs, which he might”be liable pays. 
4 plaintiffs opposed the admission ofthe of 
|] fered witness, wud the court sustained the ex- 
q ception, whereupon’ the defendants? counsel took 


’ 


first fact, that the. record was: sullicient 
proof in. law, ‘that the plainiifis w were 
On the second, that the was 
4 evidence, that there was assigument 
‘from ‘W. P. Meeker’ & Denman, to the 
"plaintiffs, unless the jury should be satisfied, 
“that there was collusion. or fraud, in the. volut- 
withdrawal-of the peremptory exceptions, 
On the fourth, that the to the plain- _ 
tiffs was settled: by. judgment, asa res judi.) 
and could ‘not now be inquired into, tite 
| there was evidence of collusion of fraud. 
the last, thats the peremptory. 
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of the charge and,prayed the, court to diy 
Feet. the jury. simply, on- the last: fact, that: the 

ta; the suits. of the plaintiffs. were legal 


were true; bat, they had. been withdrawal 
they were. not. to. be considered, as: exceptions: 
: defendants’. ‘objected: these 


¢eptions;. onder’ all the circumstances appear 
“on. the regord bat the court declined doing 
Whereupon the. defendants? ‘counsel @ 

of to the. of the court, 


have ‘proved themselves the assignees of W, 
: Meeker,, and: that» anassignment of the clair 


&.co. and Denman, trading’ under t 
} of Meeker & co. upon the honse 
Meeker, Williamson and; Patton; has been’ exe 
cuted hy said. W.., Meeker: and S, Denman, 
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Phe thitd issue found agreeably to the 
debted to the. plaintiffs, at the time of: Anstituting 
the said suits, io the full sum for: 
which judément Was obtained. 
‘Whe sitaation ‘Of the affairs of Meeker, Willan 
von Patton, at the time of institating these 


wuits ‘but. lave had:no evidence 


Meeker, Wilianisoti & Patiow had’ 
legal defence, bad: it been proven but it 
having heen withdrawn, without any proof,*the | 


defendants to pay the plaintiffs 847,820, 

the proceeds of the property, referred to 

tole; it. appearing, by the answer of: 
divs, and it being admitted by the plaintiffs, that 
tie‘ eyndics: bave made tlic transfer 


the on te: property 5 tnd the 
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nies proceeding from: the sale. of said property ‘on’ 


: ‘shoold not be paid, as required, and-the courtbeys 


‘court. ‘This case:comes again before. this, 


bills of exceptions to. several opinions 


of Peter v.. Osden, one: cof 
nés8, executed \a’ transfer: of his. rights 
to his. partner in trade,’ and offered to 
posit any sum of money, which ‘might be 

ed Sufficient for the payment. of the Costs, wh 
case ‘he'should be decreed to pay any. ‘We fou 
that the district judge was right in 


‘objections; which the appellants madet# 


the charge, addressed by the judge to the jury 
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Ow the first fact, we: are of” opinioit that” the 
thom that: the técord: was sufficient 
dénce} that: th plaintiffs were ‘assigneds ft 
Meeker." He’ might; indeed, Well? 
| have refused to suffer that’ 
because these exceptions. to the persons’ of the > 


creditors of Williamson and Patton, ia a vatie- 
‘whether the judge was right or wrong, 
io his tharge to thé jury, because considér 
Abat fact, as unitgportant in this Controversy, 
a Where! the title, on which the present is 
founded, is a jndgment rendered in favor 
wssignees of Wim. P.. Meeker. 
On the fourth’ question, we also: 
the judge’s s charge to ‘the jury was 
between two parties, unless he can” 
show that such judgment was, 
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plaintilis, or pleas in abatement, were inadmis- 


the district judge was correct in, saying; that?) 
fraud and collusion were necessary ta he proved, 
= in the withdrawal of the’ exceptions there 
a defendant in very: 


Sy 


and it is only. the: ill faith-of the 
that, thd persona right to 
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